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Before Sir Geimiwoold Meas, Knight, Chief Justice, and Justice Sir Pramada
‘Charan Banerji.
BAJTAD ALL KHAXN, axp oracrd (DerEspiwis)v. ISIHAQ KHAN Axp
OFHERS {FLAINTIFYS) ¥
Civii Procedure Code (1908), wcetion 169—-Appeal to His Majesiy in Council—
 Fuwal order Ve Ordas of remand—Ingerloculory orders -

Appeals on mabters inberloculory in their nature should bo allowed to be
preferrad to His Majesby in Jouncil only when their decision will pub an end
to the litigation and finully decide the rights of parties,

Kausells v. Lam Sarup (17, Ahmad Busain v. Gobind Erishna Narain (2),
Nurs Miah v, The Ganges Sugar Works, Ld ., Cawnpore (3)und Danby 7.
Lufazul Hussain (4) rolerred Lo, _

TuE plaintiﬁ':s in this case filed a suit for the recovery of
mesne profits. The defendants, inter alia, ruised a plea that the
suit was barred by reason of there having been a provious suib
between the same parties, This question of 7es judicata was
decided lirst by the court of first instance, which found against
the plaintiffs and then and there dismissed the suit without
going into any of the other issues which arosc in it. The plain-
tiffs appealed to the }Ilgh Court, which disagreed with the
ﬁndmg of the court below on the question of res judicatu and
accordmgly set aside that court’s.decree and remanded the suit
for disposal upon the remaining issues., Against this order of re-
mand, the defendants applied for a celmﬁomte of leave to appeal
vo His Majesty in Couneil.

Babu Satya Chandre Mukerji, for the appellants,

D, Kailas Nath Katju, for the opposite parties.

Meags, C, J,, and BANERJIL, J,:—This is an application by the
parties who were defendantsin the court of the Subordinate Judge
for leave to appeal to His Majesty in Council against a decision
of this Court, dated the 9th of January, 1918, It appears that an
action was commenced on the 8rd of July, 1915, for the reccvcry
of mesne profits, and when that action came on, the defendants
took as their first point that this action was barred by reason of
there having been a previous action between the same parties,
and they relied upon sedion 11, Explenation V, of the Cude of
Civil Procedure. They succeeded in persuading the learned

4pplication No, 8 of 1018, :or leave to apponl to His Majesty in Ocuueil,
(1) (1807) 5 A, L. J., &7. {8) (1910j L. L.. R, 88 AlL, 150,
(2) (3934) L L R., 35 AlL, 391, (4) (1916) 46 -Indian Cases, 200,
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Subordinate Judge that he ought to regard the clalm as falling 1919
within the principle of ves judicata. In that way the plaintiff's “g 70 am
action came to a sudden termination. Thercupon the plaintifls Kﬂm

moved the High Court and on the appeal it was held that the clalm Ismag Knm
was not barred by reason of tle previvus action andthe case was re-
manded for the decision of the Subordinate Judge. The result of
tke High Court’s decision was of courselo place the parties exactly
as they were when first the case was opened before the lower
cours, with the exception that the issue of 1es judicaio was
settled in the plaintiffs’ tavour. The defendants now apply for
leave to take this point on appeal to the Privy Council, Now a
reference to the pleading shows that res judicalo was only one
of several issues put forward by the defendants. They contend,
for instance, that the claim for mesne profits for the years 1912
and 1913 is barred by lapse of time, that the suit 1s not cog-
nizable by the learued Subordinate Judge but is a matter within
the province of the Reveuue Court. There are other matters of
substance which must be dealt with, involvicg much more than
mere arltbmutlcal calculations or perfunctory apportionment
of liability amongst the defendants. In these clreumstances
i remains to be seen what are the principles which should
govern an application of this kind. The application is based
upon section 109 of the Code of Civil Procedure and turns upon
the meaning to be given tu a ** final decree’ in that section.
Now this question, under varying circumstauces, has been fre-
quently litigated, and if ever a poiub of law can fairly be said to
be crystallised, it would seem that the time has arrived wheu it
can be said that this matter is demounstrated clearly and deﬁnitely
in a consistent series of declisions,

The defendant’s counsel quite naturally drew our attention
to Saiyid Mushar Hossein v. Mussamat Bodha Bibi (1), and
if he could have shown us that a decision on the 2¢s judicata
point would in any event have settled the rights of the parties
except as to the mere mechanical working out of the decres, we
should have granted the defendants a certificate and allowed the
appeal to go to the Privy Council. A decision of the Privy
Couneil, affrming that of the High Court, would, howeve1 leave

(1) (1894) TL.B., 17 AlL, 112,
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- the varions issues atove referrcd to still in con{ention between
"~ the parties. The plaintiff's connsel who opposed the applicaiont

referred us to several cases beginring with that of Kawusella v.
Ram Sarup (1), Ahmaed Husain v, Gobind Krishne Narain
(2), Nuri Miah v. The Ganges Sugar Works, Ld., Cawnpore, (3}
and finally the case of Danby v. Tajozul Hussain (4). Now,in
each of those authorities there was a decision on some ome
point, justas in the case now under consideration there was a
decision that the claim was barred, but there were also outstard-
ing points of considerable importance and of such a character
that it could not be said that, whichever way the decision of
the Privy Council went, the matter would be concluded. All
of these cases are conveniently grouped up in the Patna decision
and there is thus a uniform consensus of opinion that appcals on
matters interlocutory in their nature should be allowed to be
preferred to His Majesty in Council only when their decision
will practically put an end to the litigation and finally decided
rights of the parties. In this view it follows that the appeal
must be rejected. We accordingly dismiss the application with
co8ts.
Application rejected,

J———
Befora Sir Grimwood Mears, Knight, Chief Juslice, and Justice Sir Pramada
Charan Baneji.
DIRGPAL SINGH (DzrenNpawr) v, PAHLADI LAL (PLAINTIFF) AND
LARAITI KUNWAR awD «7BERS (DEFENDANTS). ¥
Civil Procedure Code (1103), seetion 103~ dpplication for leavs io appeal to

His Majesty in Council—« Final order "'~ Order of remand—- Substantial

question of law*’ — Begistration—Fraud regarding registration committed

by the morigagor but not participuted in by the mortgages.

A morigagor committed a fruud on the Begistration law in that he ¢auged
to be enteted in the morigage doods certuin property which did not belong
tio him and was only entered for the purpose of having the deeds registored
‘in & pa ticular distriet. It was found, howevet, that the morbgages was not
8 party fo or cognizant of the fraud, and the High Court held that he ought
not, Ly reason of the cunduct of the mortgagor alone, to be deprived of hig
right of suit on the morbgages. The High Court, therefore, reversed the

¥ Applioation no, 18 of 1918, for leave to appeal to His Majenty in Qouneil, -
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