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1919 Mr. N ara in  Prasad  has referred me to article  24 of the second 
schedule to the Provincial Small Cause Courts Act (Act No. IX  
of 1887\ - According to that article a suit to contest an award is 
not triable by a Court of Small Causes, The answer to this 
argument is that the present suit was not a suit to contest an 
award. On the contrary, it was a suit to enforced an award by 
asking for delivery of the money which was payable under the 
award.

The learned counsel has referred me to the decision of Madlio 
Prasad v, Lalta Prasad  (I). There the suit was of a nature 
similar to that of the present suit and the court held that the 
suit was nob cognizable by the Court of Small Causes. I t  is 
apparent; however, that this decision was delivered with reference 
to the language of the old Small Cause Courts Act (Act No. X I 
of 1885), A reference to section 6 of this old Act shows that 
certain suits were declared to be cognizable by Courts of Small 
Causes and consequently by implication all other suits were 
excluded from all Small Cause Court jurisdiction. I t  is clear 
that Tinder the old Act the present .suit would not have been 
entertainable in a Court of Small Causes ; but the scheme of the 
Act has been altered, and I am unable to find any provision in 
the second schedule to the present Aot (Act No. IX  of 1887) 
which would indicate that a suit for money due under an 
award is not a suit which is cognizable by a Court of Small Causes. 
In  my opinion it was so cognizable, and I think the decision of 
the Judge of the court below was corrocb. I dismiss the applica
tion. I  make no order as to costs as the pniceediuga have been

parie.
Ai:>pUcation dismissed. 
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Before Sir Qrimwood Mears, Knight, Chief Justice, andJuaHce S ir  
Pt’aniada Oharan Baiierji,

RAM NARAlN(PBTmoNBE) d.HARMAM DAS a k d  o t h e r s  (OppciaiTE p A m iE g ) ,*  
Civil Frooedure Code {[%Q), ord^r X L 7 , rule lE—Fartiiion—Appeal from  

preliminary decree—Application fo r  siay of furthirprceeedings in  the m U. 
Order SLV, rulo 13, of the Code of Oivil Procedure does not autlioiizio tho 

staying of proceedings in a suit; for partiiiou/where a prelircinarj' decroo lias

* Apjjlication iu Privy Council Appeal No, 5 of 1918. 
(1) Weeldy Notes, 1883, 159,



beou pasaad untl it reinj,ins t  j pass the final dcci'ee, bccautic an ap^oai from the - 
prelimiuavy decree has been filed and is pending. Lalitestcar Singh y.
Bhabeswar Singh, {}) referred to .  Ram NARiiN

T he facts material for the purpose of this report may be 
brieHy stated as follows In  a suit for partition of alleged D a s /  

joint family property, cosisisting of hon.ses, shops, bonds and 
Bank deposits, the defeace, inter alia, was that the property was 
the self-acquired and separate property of the defendants. The 
court of first instance decided this question against the plaintiffs 
and dismissed the suit. On appeal fche High C ourt reversed the 
finding, pissed a preliminary decrii'e for partition and remanded 
the case for further procaeclings and for the passing of a final 
decree. The defendants filed an appeal to the Privy Council, and 
applied to the High Court to stay further proceedings in the 
lower courb paneling decision of the appeal by the Privy Council.

Munshi P anna  Lai, for the respondents, took a preliminary 
objection that the High Court had no jurisdiction to  stay the 
further proceedingSj which were proceedings in the suit itself 
and not in e.xecution of a decree. He referred to fc'ae definition 
of a preliminary decree,’' and submitted that no decree capable 
of execution had yet been passed at all. Proceedings between 
the passing of a preliminary decree and the passing of a final 
decree were not to be deemed proceedings in execution of any 
decree. Reliance was placed on the decisions in Madho R am  v.
Nilm l 8ingh  (2) and Gajadhar Singh v. KiaJian J iw a n  Lai (3).

Order XLV, rule 13, of the Code of Civil Procedure which 
enabled the court under certain conditions to stay proceedings in 
execution of the decree appealed from did not, therefore, coyer 
the present application. The ruling in the case of Laliteswar 
Singh  v. Bhahesw^r Singh, (1) was directly in point.

Dr. Kailas Nath K a tju , (with The Hon'ble S a iy id  R a m  
A ll) , for the appellants, submitted th a t the High Court had 
juriisdiction under order XLV, rule 13, of the Code of Civil Pro
cedure to pass such orders or give sueh directions as it might 
consider fit and necessary, Clause {d) of rule 13 of order XLV 
was nob confined to m atters in execution of a decree, and would

(1) (1909) 9 G, L. J., 5G1. (2) (1915) I. L B., 88 A.11,, 21.
(3) (1917) I. L. R., 39 AlU 641.
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1919 cover the present case. Great hardship and injustice might
—:---------  occur if further proceedings in a partition suit could not be
RA.3ft NARAIEC j  « 1 *1 J.1 fstayed m cases like the preoGut,

HiiOTiM Munshi Panncc Lai, in reply, poiuted out that the possession
Aqi

of the parties would not be disturbed, and no harm was likely to 
be done to any of them, until a final decree capable of execution 
was passed.

Mears, C, J. :—In  this case the appellant is appealing to the 
Privy Council in respect of proueedlnga brought and which have 
up to the present resulted in a preliminary decree of this Court, 
which decides that the property in dispute in the action is joint 
property and is liable to partition. Proceedings to ascertain 
the respective shares are pending or in process of taking place in 
the court below, and the appellant has applied to this Court with 
a view to our staying suoh proceedings. He has Jiled an 
affidavit in which he gives reasons which yacte are good
reasons for assentiag to that application if in fact we have the 
power to grant it. But our attention has been called to the 
provisions of order XLY, rule 13, and to the case of Lalileswar 
^m g k  V. Bhaheshwar Singh  (1), from which it appears clear 
that as the matter now stands we have no power to stay these 
proceedings. Now at one stage of the m atter I  thought it 
extremely desirable that an application should be made to the 
court below so that if possible the Judge should make an order 
adjourning the partition proceedings until the decision of the 
Privy Council was known. J3u t it has been pointi.d ouo l h a t  

the property oomisis of a few houses and that the movable 
part of it is in cash and shares, things whose value is easily 
asoertainable. Further, it has been pointed out that when 
the respondent to the appeal, the present holder of the decree, 
applies to execute the decree, it will be then open^to the appellant 
to urge before the Judge of the lower court reasons why execution 
should be stayed. I think generally that it  would be desirable, 
and I have no doubt that it is the practice, lor Judges in the 
lower courts to be very cautious in these cases, and where they 
find an appellant pursuing an appeal expeditiously to be very 
chary of removicg property from the possession of one litigant 

<1) (1909) 9 C , L . J „ m ,

i t 2  THE INDIAN LAi? EEPORTS, [vOL. X l l l .



1919
an d  placing i t  in  the hands of another who may u ltim a te ly  I q 
found by the Privy O ouncii never to have been entitled to it. 
Therefore, if an application is made to eseoute this decree, I  hope 
that the learned Judge in the court below will give due consider- 
ation to all the circumstances and will do his best to prevent the 
property already in the possession of the ap p e llan t from passing 
into the hands of the respondent until the decision of the Privy 
Connoil is made known,

B aNEBJI, J .— I  also am  of opinion that this application cannot 
be entertained under the provisions of order XLV, rule 13̂  
The proceedings in  the court below are not proceedings in 
execution of a decree, but are proceedings in the suit for a 
final decree for partition. The decree which has already been 
made is a preliminary decree and this decree has to be made 
absolute before execution can be taken out. A t present the case 
has not proceeded beyond the stage of a suit in which a  prelimi
nary decree has been passed and in which further proceedings 
are to be taken for the making of a final decree, Order XLV, 
rule 13, only empowers this Court to direct stay of execution in 
certain cases where sufficient reason is shown. In  the present 
case DO final decree has been passed and no proceedings have been 
taken for execution of a decree. Therefore the present applica
tion  is not justiHecl by the provisions of the rule to which I have 
referred and it seems to me to be premature, When an applica
tion for execution is made after the passing of the final decree it 
will then be time for the present applicant to make such applica
tion as he may deem proper. In  my opinion this application 
should be dismissed with costs.

By th e  Co u b t  ;—The order of the Court is that the applica
tion is dismissed with costs.

Application dismissed.
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