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by which Hanuman Prasad and Debi Sahai purported to transfer
the whole estate to Jadunath. This finding, which is binding on
their Lordships, disposes of a defence which might otherwise
have been open to the defendants, for it shows that the deed of
gift, which was of ancestral property, Wwas wholly void. The
plaintiffs were therefore ‘neither hampered by this deed nor
attected by admissions based on it

But for the reasons given earlier their TLordships are of
opinion that they must humbly advise His Majesty that this
appeal should be allowed, and that a decree should be made in
favour of the appellant dismissing the suit. The first and second
respondents, who were plaintiffs in the suit, will pay the costs
here and in the courts below,

Appesl allowed.
’ J V. W,

Solicitor for the appellant : Dougles Grant.

Solicitors for she respondent ; Ra,nlicen Ford and Chester,

BAJ RAGHUBAR SINGH axp avorgnr (Durexpapts) ¥, JALINDHA
BAHADUR SINGH (PraiNmier).
{On appeul irom the Court of the Judicial Commissioner of Oudh, at Luck.
now.}

- Eizpoution of decres~-Decree for posssssion of land-—dppeal from decree—
Seourily bond-—ZLiability of sureties, duration of—No obliges named in
bond-—Agpplication for enforcement of bond—Sureties made partigs—
Civil Procedure Code (1882), seciions 545, 546 Civil Procedure Code,
{1908), sections 47, 144,

-The widow of the talugdar of Mahewn brought o suit in a Subordinate Judge's
court and on 6th Angush, 1902, obtained a deoree lor possession of it, and on
her applying for execution of ghe deorce the Bubordinate Judge made, on the
218t Angust, 1902, an order under sectlon 545 of the Code of Civil Procedure
1882, giving her possession on her providing soqurity o restore the mesne profitis
to the extent of one lakh of rupees in case his decree should be roversed by the
Court of the Fudicial Commissioner to which the defendant had appealed. Tha
geourity wus in the form of a hypothecation bond exscutzd by the predecessors
in title of the present appellants, seoured on cortain villages of their estate,
The bond recited the order and stabed it was given *so that any order that
might be passed by the Appellate Court be made binding on the sureties for the
above sum. No obligee was named in the bond. The defendant failed in his
appeal to the Judicial Commissioner, but on his father’s death an appeal to

Present 1 ==Liord ATrINgon, Lord Prinruons, Bir Jorx Bb

Gw, and Mr: AMphs
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the Privy Council by his son ths present respondent was successful, the decree
of the Judicial Commissioner was reversed, and the respondent wag declared
entitled o the taluga of Mahawa, and the widow’s suit was dismigsed exaept
a8 o soms of the villages to which she was found entitled. The Subordinate
Judge was directed to ascertain the amount of maesne profits duc to the respon-
dent, On an application under scotions 47 and 144 of the Code of Qivil
Procedure of 1908 to which the appellants wers made parties.

Hsld that on the ,true conmstruction of the hypothecation bond it
wag an instrument of charge, and not a bond imposing any personal liability
on the appellants.

Hgld also, thab the appellants became sureties for the restitution of the
mesne profits according to the ultimate decision of the COourts, and their
liability did not cease on the 206h of March,1903, when the Court of the Judicial
Oommissioner dismissed the appeal from the Subordinate Fudge,

Held further that the Court had jurisdiction over the gureties in the
present proceedings, and to mike an order ag to their liability.

ArPEAL 104 of 1918 from a decree (20th November, 1916)
of the Court of the Judicial Commissioner of Qudh which
affirmed a .deeres (21st November, 1814) of ‘the Subordmate
Judge of Malihabad,

The above decrees iere passed oun an apphea,tlon, made on
the 6th of January, 1909, by the present respondent, the Agent
of the Court of Wards in management of the Talugdar of
Mahewa, & minor, for an account of mesne profits due under a
decree obtained by the late Talugdar and to enforce payment
thereof,

Both Courts in India agree in holding that the Talugdar of
the Majhgain estate (which is now the property of the first
appellant Raj Raghubar Singh, and of the wards of the Court
of Wards represented by the second appellant) is liable to the
extent of one lakh of rupees for the amount so declared to be
due ; and the only question on the present appeal " is whether or
not that decision is right.

The facts of the case and the history of the previous litigation
between the predecessors of the present members of - the family
holding the Mahewa estate, which will be found reported in

Sheo Singh v. Raghubans KEunwar (1) and in Rajindra Baha-

dur Singh v. Raghubans Kunwar (2), are fully stated in the
judgment of the Judicial Committee, -
(1) (1908) I. L. R, 27 AlLf684: Ln R,, 82 I. A-,. 208,
" {9) (1918) 1, L R, 40 ALL, 470 : L. R, 45 L4, 134,
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The judgment appealed from was decided in the Court of
the Judicial Commissioner by E. A. KENDALL (first Additional
Judicial Commissoner) and S, R, Dawiers (second Additional
Judicial Commissioner) who dismissed the appeal.

On this appeal—

A. M. Dunne, K.C, and E. B. Ruailkes, for the appel-
lants, contended that the appellants did not by the bond of the
16th of September, 1902, undertake any personal liability. That
document only applied to and secured orders by the Court of
the Judicial Commissioner in deciding the appeal then pending
to that €ourt. The only power the Subordinate Judge had was
to ascertain the amount of the mesne profits under sections 47
and 144 of the Code of Civil Procedure, 1908, under which the
application purported to be made : no power was given to bring
the sureties into these proceedings, and they should not have
been made parties. The order made against them by the
Subordinate Judge was made without jurisdiction, and as section
145 was only applicable to sureties personally liable, no order
should have been made againgt them, The only way of enfore.
ing the bond would have been by a suit under section 90 of the
Transfer of Property Act (IV of 1882). Refcrence was made
to Tokhan Simgh v. Girwar Singh (1), The order giving
the respondent any rights under the bond, the order of the 21st
of August, 1902, only refers and applies to the decree of the

~ Judicial Commissioner’s Court in deciding the appeal then pend-

ing toit, Reference was made to Ranee Birjobuttee v, Rertub
Sing (2), Shek Suleman v, Shiviam Bhikaji (3) and Narayan
Dev v, Gajanan Dikshit (4), the lass of which was distinguished,
the bond being not similar in its terms, The present proceedings
should have been dismissed as against the appellants,

De Gruyther, K.C., and  Kenworthy Brown, for the respond-
ent, contended that the Court of the Judicial Commissioner had
rightly construed the bond of the 16th of September,1902, and the
sureties were liable thereunder whether the mesne profits became
payable under the order in Council or under the decreo of the
Court of the Judicial Commissioner. On the question of the

(1) (1905) I I.. R, 82 Calc, 494, (3) (1887) I, L. B., 12 Bom.,, 71. |
{2) (1860) 8 Moo. I, A, 1£0Q, (4) (1878) 10 Bom, H, C, Rep,, 1.
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amount of the mesne profits the sureties were necessary parties
to this application, and their liability was rightly limited to
- the amount covered ‘bynthe bond. The application of section
144 of the Code of 1908, was not confined to the parties to
the suit. No person being named in the bond as obligee, it
-could not be enforeed by suit under the Transfer of Property
Act. The jurisdiction of the Court to enforce the bond was

inherent, Reference was made to Prosunno Kumaer Sanyal -

v. Kali Das Sanyal (1), Janki Kuar v. Sarup Rani (2) and
Civil Procedure Code, 1908, order XXI, rule 2.

Dunme, K. C. in reply. Section 145 of the Code of 1908,
was nob applicable: there was no section in the Code of 1908
similar to section 253 of the Code of 1882. ‘

, 1919, July 29th:—The judgment of their Lordslnps* was
delivered by Lord PHILLIMORE i—

This is an appeal from the Court of the Judmal Commissioner
for Oudh,

Thakur Balbhaddar Singh, Talugdar of Mahewa, died in
December, 1898, intestate and childless, leaving the taluga and
other property, and leaving a widow, Raghubans Kunwar, and
a brother, Sheo Singh.

On his death his brother Sheo Singh took possession of all his
property ; but his widow, Raghubans Kunwar, brought a suis
against Sheo Singh to recover the property in the Court of
the Subordinate Judge of Sitapur, and on the 6th of August,
1902, obtained a decree for possession of the same,

After she had obtained this decree the widow applied to be
put into possession of the properiy in dispute, and she was given
possession by an order of the Subordinate Judge, upon her
“providing security to restore the mesne profits to the extent of
one lakh of rupees, The persons who gave that security are or
are now represented by the present appellants,

The decision of the Subordinate Judge in favour of. the
widow was affirmed by the Court of the Judicial Commissioner
of Oudh,  But on an appeal being presented to His Majesty
in Counsil, the decree was varied, and it was declared that ‘the

(1) (1892) I LR, 19 Calc, 683 : - (2) (1895) T. L. R., 17 AlL, 99,
L. R,19L A, 166.. o
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taluga with its accretions had passed to the defendant, the
brother, though the other property left by the deceased would
pass according to Hindu law to the widow. It was referred to
the Court of the Judicial Commissioner to ascertain, if there
was any dispute,. how much of the property formed part of the
taluga, and how much was the private estate of the deceased
which would pass to his widow.

The Court of the Judicial Commissioner remitted the case for
inquiry to the Subordinate Judge, and he reported accordingly;
and thereupon the Court of the Judicial Commissioner decided,by
decree, dated the 4th of March, 1907, that all the v1llages claimed
by the widow, except thirty-one, belonged to the taluga, and that
the suit of the widow must now be dismissed except as to these
thirty-one,

Both parties appealed from this decree to His Majesty in
Council, but, with some variations immaterial to the present
purpose, the decree was affirmed on the 22nd of March, 1918,

There were, of course, sorme villages which must belbng to

‘the taluga, and in fact the widow admitted that 117 villages

formed part of the taluga. Possession of them was forthwith
given to the respondent, the son of the original defendant,
who had by this time died. And on the 21st of August, 1908, the
Court of the Judicial Commissioner directed that the order of
His Majesty in Council and its own decree of the 4th March,
1907, should be sent to the Subordinate Judge, and ordered him
to ascertain the amount of the mesne profits of the 117 villages
during the period that the widow had heen in possession of them,
but he was not to make any order for payment until the whola
case had been decided.

Thereupon, on the 6th of January, 1909, tho respondent made
an application purporting to be under sections 47 and 144 of the
Civil Procedure Code for fixation of mesne profits and damages,
The parties againsi whom the application was made were the
widow and the present appellants, the sureties; and the relief
prayed was that they might be declared liable for mesne profits

of the 117 villages, the liability of the sureties being limited to

one lakh only. The widow put in a defemce which it is not

material to consider. The sureties filed a written statement, in -

gy
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which they denied that the respondent was entitled to the relief
cla1med and pleaded the following additional pleas :—
 ADDITIONAL PLEAS.

¢ 20.wThe so-called judgment.debtors nos. 3and 4 are not liable for the
deeres of the Judioial Committee of the Privy Counecil. Their liability ended
with the decree of the Judieial Commissioners, dated the 26th of March, 1908,
which wag in favour of judgment-debtor no, 1.

¢ 21.~The liability, if any, of the so-called judgment-debtors nos. 3 and
4 cannot be determined and enforeed in execution proceedings. »*

The Subordinate Judge, on the 21st of November, 1914, deci-
ded that there was due from the widow over three lakhs of rupees,
and that the sureties were liable to the extent of one lakh.
Prom this decision the sureties appealed, giving as their
grounds :—

“1, That the lower court ought to have held that the liability of the
appellent as & surety ceased as soon ag the court of the Hom'ble Judicial
Commissioner of Oudh dismissed the appeal of Thakur Bheo Bingh on the
26th of March, 1903.

¢ 9, That the lower court has taken a wrong view of the security bond
executed by the appellant, and that according to the correct interpretation of

the deed the liability was restricted only to the time when the order of the -

learned Judicial Commissioner was passed on the 26th of March, 1903, and for
due performance of the said order,

%3, That it has not been shown by the appellant as to what collections
were made by the late Rani Raghubans Kunwar during the said period and
for this reason thereis no definite amount for which the sureties or any
one of them axre liable,

¢4, That the applicationt against the appellant ought to have been
dismissed with costs. ”

On the 20th of November, 1916, the Court of the Judicial
Commissioner dismissed the appeal with costs. Thereupon the

sureties, the present appellants, applied for leave to appeal to -

His Majesty in Council giving as their grounds :—

€1. That on acorrect interpretation of the security bond, dated the
16th Beptember, 1802, executed by the appellants, it should have been held
that the liability of the pefitioners as sureties ceased on the 28th of March,
1903, when this Honourable Court dismissed the appeal by Thakur Bheo Singh.

s¢ 9, That the bond ought to have been construed not only with referenge
to the order of the Subordinate Judge, but also with reference. to the
terms of section 545 of the old Code of Civil Procedure, corresponding to order
XL, rule 6, of the new Code, mterpreted in the form of the secunty ‘bond
given in it, :

¢ 3, That if the seourity bond'in question had not’ ‘been.ﬁled, execubion
of decree would have been stayed only till the decision of the case by the
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Honontable Court. After that Rani Raghubans Kunwar would have obtained
exacubion of her deoree under tho orders of this Honourable Court, which
Wwas never s{;ayed,unnd in respect of which no astion was taken under section
608 of the old Code of Qivil Procedure. "

Leave was given accordingly,

" Intheir case on appeal before the Board they raised three
points : That the appellants had noy undertaken any personal
liability, but had only charged their estate, that their charge only
applied to and secured orders passed by the Court of the Judicial
Commissioner in deciding the appeal then pending to it, and
that the Court had no jurisdiction over them in the present
proceedings and no order should have been made against them
in these proceedings.

Of these points the first was not specifically raised in either
of the Courts below. There is just enough in the general denial
of liability and in the general words in the grounds of appeal to
make it open to the appellants before their Lordships, It seems
probable that the estates charged are so ample that it was
hardly worth the while of the sureties to make this point,
But as it has been made before their Lordships it must be decided,
and in the opinion of their Lordships the true construction
of the document 13 thabt it is an instrument of charge only
and not a bond imposing any personal liability, and the decree
must be corrected in this respect.

The second point, and that which has been principally fought
throughout, is whether the appellants became sureties for the
restitution of the mesne profits according to the ultimate deci-
sion of the Courts, or whether they were only to be liable in the
event of the first Court, that of the Judicial Commissioner,
deciding against them, and not liable if that Court deeided in
their favour, though the decree was finally reversed in the Privy
Council. - , .

Upon this point their Lordships are in agreement with the
Subordinate Judge and the Court of the Judicial Commissioner.
The other construction would give a strange result, Accord-
ing to it if the Court of the Judicial Commissioner had reversed
the decree of the Subordinate Judge, but wrongly reversed it
and been itself corrected on final appeal, so that the widow was
really entitled to possession and the mesne pi‘oﬁts, still the Cour
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of the Judicial Commissioner having- decided against her, the
sureties would have had to pay to the defendant who had no title
the amount of the mesne profits from the date of the original
decision to that of the intermediate Coury of Appeal.

It would be strange indeed if the language of the instrument
had beensuch-as to create a kind of wagering contract of this
nature ; but there is really no difficulty in the language of the
instrument, Theseare its terms :—

** We are Raj Debi Bakhsh Bingh, Raj Raghubar Singh and Bm;
Mangal Singh.

« Whereas a decree for possession of Taluga Mahewn, etc,, has been
pmssed on the 6th of August, 1902, by the Subordinate Judgejof Sitapur, in
favour of Rani Raghubans Kunwar, widow of Thakw Balbhaddar Singh,
Talugdar of Mahewa, against Thakur Sheo Singh and whereas for the purposes
of delivering possession in execution proceedings, the said Court  of the
Subordinate Judge has, under order, dated the 21st of August, 1903, required
the Rani, plaintiff decree-holder, to furnish security in the awount of
Rs. 1,00,000, so that any order that might be passed by the Court of the
Judicial Commissioner of Oudh be made binding on the sureby for the said
gum of Re. 1,00,000, and whereas Thakur Sheo Singh preferred an appeal
to the Court of the Judicial Commissioner against the order of the 2lst of
August, 1902, at the end of August, 1902, and it was dismissed on 12th
September, 1902, we the declarants, furnish security for Rs. 1,00,000, hypothe-
cating the following property therefor and declare that the hypothecated.
propetty shall serve ag security, and be liable to the extent of Rs. 1,00,000, for
carrying out the aforesaid purpose. Wherefore this security bond has been
executed so that it may serve as an authority.

By this instrument the obligors make themselves liable to
the amount of one lakh as security for any order that might be
passed by the Court of the Judicial Commissioner, not the first
order but any order ; and the ultimate orders of the Judicial
Commissioner were thab of the 4th of March 1907, decreeing that

the claim of the widow be dismissed as to all buta few villages, .

and that of the 20th of November, 1916, by which, inier alia, the

assessment of the Subordinate Judge finding that the mesne profits’

amounted to more than three lakhs of rupees was afirmed, On
this point, therefore, the appellants fail. :

There remains a matter which has given their Lmdshlps
oons1derable trouble. When this suit began the old Code of
Civil Procedure was in foree ; but when the appllcatlon againsg
the widow and the sureties for the recovery of the mesne profits
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was started the new Code of Civil Procedure of 1908 had come
into force and, as already stated, the application purported to
be made under sections 47 and 144 of that Code.

In the course of the judgments in India section 145 was
referred to ; but, whatever might have been its ecffect if the
sureties had been personally liable, it has no application now
that their Lordships have construed the instrument as giving
only a charge upon property ; and indeed the application did nop
purport to rely upon this section, What, then, is the authority
forit 2 Sections 47 and 144 provide for the decision of questions
relating to the execution, discharge or satisfaction of the decree,
and for restitution including the payment of mesne profits when
& decree has been varied or reversed ; and they enact that any
such questions shall be determined in the suit and not by a fresh
suit. But these sections apply only to the parties or the repre-
sentatives of the original parties, and do not apply to sureties,
No reliance can, therefore, be placed upon these sections as
authorizing the inclusion of the sureties as parties to the
application made against the widow.

The assessment of damages, however, is one to be made
once and for all as between the parties to the suit, Thesureties
are bound by that assessment and have no right to question if,
as was not only admitted but contended by counsel for the
appellants before their Lordships’ Board.

1t is possible that in an extreme case the Court to which
application was made to enforce such an instrument of surety-
ship, if it thought that there had been no real trial of the amount
of the mesne profits might, upon terms, admit the sureties to
question the amount ; but it would be an extreme case, and no
such case is made here,  So far, therefore, as the applicant
sought to have the assessment determined in the presence of the
sureties no harm was done, and indeed the sureties need not have
appeared. .

Bub the questions of their liability upon the instrument,
whether they were personally liable and whether in the events

which happened, it had become applicable, were matters which
they were entitled to have determined against them in a regular
and authorized manner. The contention for the appellants is
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that for this purpose there should have beecn a separabe suit to
enforce the charge, and that this muss have been one according to
the procedure provided by section 90 <f the Transfer of
Property Act.

Tn order to see whether this is so their Lordships turn to the
instrument itself, Tor a proceeding under the Transfer of
Property Act there must be a mortgagor and a mortgagee. Their
Lordships have to examine whether in this case there is any
mortgagee, any person to whom the security was given. Now
no person is mentioned in  the instrument. It recites the
decree that the widow has been ordered to furnish seeurity, and
then the declarants furnish security by hypothecating their
property. The form of an instrument such as this, in the
absence of any special form being provided by the Code, and
there is no suggestion that there was any such form provided
under the Code then in force, must vary according to the practice
of the Court, It appears that in the High Courtab Caleutta, in
instruments of this nature, the parties bind themselves to some
named officer of the Court, and that, if the instrument has to be
put in suit, cither the officer sues or he, under order of the Court,
assigns the security to the party who wishes to avail himself
of it ; but this instrument does not purpors to bind the sureties
to any individual officer or to anyone.

It is suggested that they are bound to the (ourt. But the
Court is not a juridical parson. It cannot be sued. It cannot
take property, and as it cannot take property it canno assign
it. Ttremains, therefore, that here is an unquestioned liability,
and there must be some mode of enforcing it and that the only
mode of enforeing it must be by the Court making an order in
the suit upon an appliction to which the sureties are parties,
that the property charged be sold unless before & day named the
sureties find the money.

 This form of prosedure is thab to ~hieh the ngh Oourb of
Allshobad gave its sunction in the saw of Junlks Kuer v, Samp
Rani (1) ,

The new Code of Civil Procedure, that of 1908, p10v1des a

special form of security Fond to be given during the pendency.
(1) (1895) I, L. R., 17. A1, 99,
13
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of an appeal (Appendix “G" no, 8) The form shows that it is
intended to be given to somsone and not to be a mere under-
taking to the Court. Whether that someone should be the other
party or an oficer of the Court is not made clear; but with this
form in use it is not likely that the diffieulty which surrounds
the present case will arige in future,

Tt appears to their Lordships shat the proper way of deal-
ing with the present caseis to consider that there are three
stepsi—

(1) The assessment of the mesne profits to which the
sureties need not be parties.

(2) The construction of the instrument determining that
the property charged is liable as security in the events
which have happened.

(8) The order that the property be sold unless the sureties
pay.

It might have been more regular o take the first by itself
and without the sureties, and to take the second with the third ;
but, unless it be that there is possibly some increase of costs, no
harm has been done. It is idle to talk of the proceedings as if
they had been taken before a Court which had no jurisdietion ;
and no serious objection was raised to the form of procedure ;
. nor can the appellants peint to anything which would show that
justice has not been done to them.

In the result, therefore, their Lordships think that, except
as to the matter of the personal liability of the appellants, the
decree appealed from is right. The variation which they would
propose i3 as follows :— That the decree of the Court of the
Judicial Commissioner dismissing the appeal from the Subordinate
Judge should be set aside, and that instead it should be decrecd
that the decree of the Subordinate Judge should be varied' by
striking out the words ““the two sureties are liable’ and sub-
stituting the words *“ the property hypothecated by the instrument
of sezurity of the 16th of September, 1902, is liable,” bub other-
wise affirmed. ‘

Their Lordships see no reason to disturb the decress as to
costs in either of the Qourts in India; bub as the appellants
have su:ceeled to somo extent there will be no costs of the
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appeal to His Majesty in Couacil. Their Lordships will humbly
advise His Majesty accordingly,
Appeal allowed.
. J. V. W
Solicitor for the appellants: Solicitor, India Office.

Solicitors for the respondent : L. L. Wilson and Co.

‘BEVISIONAL CIVIL.

Before Mr. Justice Lindsay.

MIZAJI LAL (PEnrionsr) . PARTABKUNWAR (OrPosiTs PARTY) *
det No. IX of 1887 ( Provincial Swmall Causs Courts del), scheduls II, articls

94 —Suit for moncy due under an awerd-— Jurisdietion of Small Cause

Court, )

A suib o recover money made payable by the terms of a private award is
not a suit which is excluded from the jurisdietion of a Court of Small Causes,
Madho Prasad v. Lalfa Prasad (1) distinguished. )

TrIS applieation arose out of a suiy for the recovery of
money which had been found to be due to the plaintiff under the
terms of a private award, The suit was tried as a Small Cause
Court suit by & Munsif having Small Cause Court jurisdiction
and a decree was passed in favour of the plaintiff. The defend-
ant applied in revision under secsion 25 of Aet no. 1X of 1887
upon the ground that the suit was not one cognizable by a Court
of Small Causes.

The Hon’ble Munshi Narain Prased Ashthana, for the
applicant.

The opposite party was not represented.

Lixnpsay, J. :—This ig an application under section 25 of the
Provincial Small Cause Courts Act (Act No. IX of 1887). The
question for decision is whether or not the suit was cognizable
by a Court of Small Causes. The lower court held that it was
go cognizable. It iscontended here in revision that the suit
was nob entertainable. It seems that an award had been made
out of court between the parties under which a certain sum of
money had been declared payable to the plaintiff. The plaintiff
brought this suit acecordingly to recover the amount so named.

# Oivil Revision No. 28 of 1919, *
(1) Weekly Notes, 1881, p. 159.
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