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8ATGDE PEA SaD  (D efendah t) v . RAJ K ISHORE LAL And Ahothbb
---------- ------ - (PriAINTIJPFS).

[On appeal fi'om the High Court of Judicature a t Allahabad ]
Lim itation Act fX V  of 1877J, schedule II , article 144—Possession of H indu  

widow—Assertion, in public documents, of ownership— Questions d&cided on 
inferences from  documents—Fature o f possession of widow whether in  lieu 
of maintenance or adverse.

Wliere a queBtion as to tlie nature and effect of the  possession of property 
by a H indu widot7, i.e. whether, the possession is only in  lieu of her main- 
tananoe, and not adverse possession^ ia one decided by legal inferences drawn, 
from dooumoats, opinions of the courts, vhough concurrent, are not flndinga 
of fa c t; and -where wrong conclusions from such inferences have been formed 
they are open to be reversed by the Judicial Committee on appeal.

When the widow asserted th a t she was entitled as full heir to the 
separata share held by her husband; when in a w ritten  statem ent in  a suit 
bcought against her she assorted that she and her eo-widow were the heirs of 
their husband and had all along been in possession, and it  was only as an 
alternative pleading th a t she set up a title  to possession as a right to m ain, 
tenance; when in an application to the court she made an assertion publicly 
that she and heir oo-widow were the heirs and only heirs to the property, from 
which assertion m utation of it  to her name followed, and when the widow 
made an absolute gift of part of the property—when she made such public 
asaertions of a right to exclusive possession from 1859 to her death in 1895-»»thQ 
true infeceaoe was th a t her possession was adverse and the plaintiffs’ (respon­
dents") title  was barred by lim itation under article 144 of schedule I I  of the 
L im itation Act (XV of 1877).

A p p e a l  6 4  of 1 9 1 7  from a judgment and decree of the High 
Court at Allahabad, which affirmed a judgment) aad decree of 
the S u ’ordinate Judge of Gorakhpur.

For the purpose of this report the facts and the evidence 
are sufficiently stated in the judgmenfc of the Judicial Committee.

Sir W, Garih for the appellant.
De Gruyther, K. 0., and Ahdul M ajid  for the respondents.
The following cases were cited during the argum ents; LachJian 

K unw ar  v. Manorath R am  (1), Sham  Koer v. Dah Koer (2) 
and Srina th  Qangopudliya v. MaTies Chandra May (3 ;.

* Present .-—Viscount H a ld ah e , Lord Buckm asteb, and L ord D do td in .

(1) (1S94) L L. B„ 22 Calc,, 445 : L. R„ 22 I. A., 25,

(2) (1902J I. L. n ., 29 Oalc,, 6G4 : L. K.. 29 I. A., 132,

(3) (18C9) 4 B. L. R„ (F.B./, 3.
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1919, June  2 6 /̂1.*—The judgm ent of their LordsHps was 
delivered by ViscoUNT H a l d a n e :— ----------------

This is an appeal from a judgment of the High Court of pbabab

Allahabad, affirming the conclusion come to by the Subordinate « ®-"  ̂ BAJ ElSHOaB
Judge of'Gorakhpur. The only question of substance i s  when Lai*.

time began to run  under the Indian Limitation 4cfc against a
claim to recoyer possession made by the first respondent. The
property in dispute was held by a Hindu lady called Dilla
Kunwari. She died in 1895, and the controversy turns on
whether her possession was that of one claiming adversely as
against any other title, or whether, as the Courts below have
held, that possession was not adverse bu t under licence from
or by permission of the predecessors in title  of the first

-respondent, a licence or permission granted during the lady's
life-time, in order to afford her the maiatenance which she
claimed as a widow. In  that case time did not begin to run
against hia claim until she died in 1895, and the Limitation Act
has not operated so as to defeat this action,
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I t  will be convenienti, in order to make the situation of the
parties intelligible, to set out the pedigree in. a tab le:— 

MURLIDHAB (common ancestor).

Ss’wak RaiQo

Maaaa ’Ram. 

Has Prasad.

JJagar MaL Buddliu Lai. 

Adbfet Bitigb. 

Jeobodh Lai.

BhaWani Dayai 
(cliea 1851).

Basant Lai 
(died 1859).

Kisban
KunwarJ
^widow)

Jadunath
Kunwari 

(died 1895, 
flangbter).

Jagarnatk
d̂aughter).

Dills 
Ktinwari 

(died 1895, 
widoŵ .

Eaghubans
Kunwari
(widow).

JadubsQS
Kunwari
(widow).

H aaum an Ptasad. 

Kislian Psasad,

Hanwant Parflad.

Debi^Sabai.

Raj KiB^ore Lai 
(plaintiff and first 

respondent).

H atbans Lai 
(plaiutiS and sectod 

respondent).

Oliaudliri Sheo Ohaudhri Batgtir
Shankar Lai (son) Prasad

(first defendant, now (son)
deceased, in whosQ (second defendant

place those claiming and appellanfe),
m  bis legal represen­
tative wera aubstitu" 

ted). ,

Iti is not now in dispute tha t Bhawani and Basant, who 
appear in the pedigree, were at the time of the death of the 
former in 1851 joint, and that Basant became entitled to the 
entire family property, subject to such rights as Kishan and 
Dilla, Bhawani'a widows, possessed. When Basant died in 1859, 
his widows, Eaghubans and Jadubans, had similar rights, and



subject to these, his sapindaa, the male cousins and his rever-
sioners, Hanuman and Hanwant, took the property. In  1861 --------------
Raghubans and Jadubans, the widows of Basant, both died, and Pbabad 
i t  is of importance to see what happened then, The learned ba j&shobb 
Subordinate Judge held that the two widows of Bhawani got Lal. 
possession of the estate in equal moieties. As will appear, the 
controversy is confined to the share held by Dilla, for as to the 
other half taken possession of by the other widow, Kishan, an 
independent title, under a  deed of gift, as to which title  there 
is no dispute in this appeal, became vested in her daughter,
Jadunath, and was transmitted to the defendants, Jadunath 
took possession of this half in 1879 under the deed of gift. I t  is 
immaterial whether the deed was valid or not, so far as concerns 
what she took possession of in that year, for any claim of the 
respondent plaintiff against her has, as is not in dispute, become 
barred by limitation. The only question is as to what was held 
by her aunt, Djlla. .

The period prescribed by the Indian Limitation Act, 1S77, 
section 144 of schedule I I ,  as that within which a  suit for posses­
sion has to be brought, is twelve years frotn the time when the 
possession of the defendant became adverse to the plaintiff, I t  is 
therefore obvious that if  the possession of Dilla, after Basant’s 
death, was really adverse, the respondent’s claim fails. I t  is 
important to see whgijj was the position of the lady after the 
death of her husband, Bhawani, in 1851. In  November of that 
year, she and the other widow, Kishan, entered into a written 
agreement with Bhawani's brother, Basant, the terms of which 
w e r e  that the name of Basant as inheriting should be entered in 
the Government register in place of that of Bhawani, and that 
he should “ pay the Government revenue, manage the ilalm  (or 
property), and make collections and give expenses and clothes 
(and money) when required for charitable purposes,” to Kishan 
and Dilla, that the messing should continue to be joint, and th a t 
both widows should exercise control over the serv£uits and 
a s  heretofore. Their Lordships are of opinion tha^t if this w^re 
a l l . i t  left the possession as a provisional arrangement undis­
turbed in Basant. All that the ladies wer^ to dtt was to live as 
b e fo r e  on-the property -and be m aihta ijie i-'lh^ i^ s^  any
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occupation of an exclusive or adverse kind, But did the non­
exclusive character of this occupation change after Basant’s- 
death in 1859 ? The answer to this question turns op what 
Bhawani’s widows, Kishan and Dilla, did in the way of publicly, 
asserting a claim to exclusive possession and ownership, The 
learned Subordinate Judge thought that it had been proved, as 
regards the share of Dilla, that in controversy in this suit, 
by (1 ) her statements and the manner in which she entered 
into possession; (2) the admissions of the defendants, and (3) 
certain earlier judgments of the High Court in other suits, that 
Dilla was in possession only in lieu of her maintenance for life, 
and not in adverse possession. The High CourD expressed the 
same view, but without giving detailed reasons for it.

I t  is with reluctance that their Lordships differ from the 
concurrent opinions of the two Courts below on this po in t; but 
it is one in reality of legal inference from documents and not of 
finding of fact, and their Lordships are unable to draw the 
inferences made by the Subordinate Judge and followed by the 
High Court. To begin with, the so-called “ compromise” with 
Basant was not a compromise at all. I t  was a mere arrangsment 
that, according to the alleged family custom, his name should be 
entered in place of that of his deceased brother, Bhawani, so that; 
he might pay the Government revenue and manage the estate, 
the ladies messing jointly with him and controlling the servants 
and the property. Such an arrangement was probably a conve­
nient one under the circumstances, as is further explained in an 
application of the ladies to the Tahsildar, dated the 8th of Decem­
ber, 1851, on the ground that the step was customary when ladies 
were pardanashin, and, as the document says, was an arrange­
ment designed to obviate disputes. But it does not appear to 
settle any questions of title, or to show, as the learned Judge 
thought, that Basant was' made the owner to the exclusion of the 
ladies from every title  excepting one to maintenance, I t  renders 
natural the subsequent conduct of Dilla in what appears to their 
Lordships to have been a succession of assertions of ownership 
after Basant’s death. Even from the written statement of the 
I9th of June, 1867, relied on by the learned Subordinate Jtidg© as 
showing that Dilla claimed possession in mere enforcement of a



right to maintenance, i t  is clear tbat she claimed much m ore; Ji ̂7 (7
for she asserts that she was the patni ” or wedded wife of —-------- ;—
Bhawani, and as such en titled  as full heir to a share of the
separate property which she alleges was what he possessed. In ;ĝ ĝ oais
another written statement, which she put in in a suit brought Lit:..
against her by Jadunath in  1870, she asserts tha t she and
Kishaa were their husband’s heirs, and had all along been in
possession as such. I t  is only as an alternative plea that in
this document she sets, up a title  to possess on the footing of a
right to maintenance. The application of Dilla, dated the 6 th 
September, 1861, made for a record of title  after the deaths of 
Basant’s two widows, contains an assertion, thus publicly made^ 
that she and Kishan had become by these deaths the heirs and 
the only heirs to the property. I t  appears that mutation into 
Dilla's name duly followed on this application. Again in 1880 
Dilla made an absolute gift for religious purposes of a part of 
the property. Their Lordships think that it is impossible in 
the face of these open assertions of full title , to draw the 
inference that Dilla claimed no more than such a possession as 
would yield her maintenance during her life ; nor does it appear 
to them that certain admissions suggested as having been made 
by the defendants in the various proceedings referred to by the 
learned Judge who tried the case are such as to preclude them 
from setting up the real nature of Dilla’s possession. Further, 
they do not think that anything decided in the previous suits 
referred to by the Subordinate Judge, to which neither the 
respondents nor any person through whom they claim were 
parties, precludes the appellant from now setting up in the 
present suit that D illa’s possession was adverse as against the 
respondents.

If  the true  inference be that the lady was in possession and 
asserting a title  to full ownership of her share, at all events 
from the death of Basant in  1859 down to her own death in
1895, it is clear that the title of the plaintiffs was barred by 
limitation. This makes it  unnecessary to consider the "other 
questions raised in the suit. There is a concurrent finding as to 
the age of the first plaintiff, Raj Kishore, a,ccordiag to which he 
was born before a deed of gift, dated the 8 tb September, 1866}
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by which Hanuman Prasad and Debi Sahai purported to tranafbr 
the whole estate to Jadunath. This finding, which is binding on 
their Lordships, disposes of a defence which might otherwise 
have been opes to the defendants, for it shows that the deed of 
gift, which was of ancestral property, was wholly void. The 
plaintiffs were therefore neither hampered by this deed nor 
afiected by admissions based on it.

But for the reasons given earlier their Lordships are of 
opinion that they must humbly advise His Majesty that this 
a p p e a l  should be allowed, and that a decree should be made in 
favour of the appellant dismissing the suit. The first and second 
respondents, who were plaintiffs in th© suit, will pay the costs 
here and in the courte below.

A ppea l allowed,
J» ¥» W.

Solicibor for the appe llan t: Douglas Grant.
Solicitors for tihe respondent; Ranken Ford and  Ghesten

p. G.̂  
1919. 

Jm e^  SO. 
Julif, 1, 29,

EAJ BAGHUBAB SINQ-fl a s o th b r  (DaffBHD&KTB) JA IIN D H A  
BAHADUa SINGH (Plaihtib'f ).

[On appeal from the Coui’li of Uhe Judicial Oommissioao^ of Oudh, a t Luck­

now* ]
Exeoution &f Aeoree'-'Beme fo r  imsssnion of hnd--A ppea l from  decree-^ 

Security hond~—LiahiUiy of sureties, duration o f—No obliges named in  
bond-^A^pUcalion for enforcemmt o f bond-^Sureiies made ^ a rii0s-~~ 
Civil Procedure Code (1882), secHons 545, H Q C i v i l  Frocedure Codeg 
(1903), seeiiofis 4:7, 144.

• The widow o£ fehe taluqdav of Mahewa brought a suit in  a B\iTDordinate Judge’s 
oourfi and on Ofch Aag-uei, 1902, obtained a decree Jtor possession of ifc, and on 
her applying for execution of ftlae deoraa the Subordinate Judge made, on the 
aieti August, 1902, aa  order under secMon 545 of the Code of Oivil Procedure 
1882, giving hec possession on her providing soourity to restore the mosne projQifiS 
to the extent of one lakh of rupees in oase his decree should be reversed by the 
Court of the Judicia.1 Oommissioner to which the defeadant had appealed. The 
Bsourity was in the form of a hypothecation bond executed by the ptedeoessors 
ia  title of the presBDD appellants, secured on certain v illagel of their estate. 
The bond recited the order and stated it  was given “ so th a t any order th a t 
might be passed by the Appellate Court be made binding on the sncetias io t the 
above sum. No obligee was named ia  the.bond. The. defendant Jailed in  his 
appaalto the Judicial Oommissioner, but on his fa ther’s death an  appeal to

JBresmt .‘—Lord A'ekinqos, Lord PaiiiiiMoRias, Sir Johh Eua®, Sbud Mr* AmbBB
Au. ' -


