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iSECBETAEY 0 1  STATE FOE INDIA IN' COUNCIL (Piaintiip)
1891 D. DUEBIJOY SING-H asd othees (Defendants).

Wo‘vemlet'20, ^
^^'^1892^'^’ appeal irom tlie Higb. Oourt at Calcutta.]

Feinmri/ 6. juiicata-C'mil Procedure Code, 1883, ss. IS, 224—Decree for
land, not effectively defining the boundaries, effect of—-Act X IV  
0/1882, is. 13, 224.

Tho proprietary possession of alluvial land was cla inod  upon the aver. 
Miwit that, having bsGn gained as an acorotion to the plaintiff’ s Tillage, it 
Iiad been w rongly excluded from  settlement ■with the latter, in oonsequcnue 
o f a, prior dooroe, wMoli, liowovor, had not decreed the land to the defend- 
ants, as they alleged it to hare done. In  pursnanee o f that decree, which 
was made in 1865, the land had been, accoi'ding to the evidence, taken by  ths 
defendants, ia  whose possession it was ia  1868 ; from  w hich date till 1883, 
when tho present suit was brought, that land had been treated, alike by tha 
GoTernmeat antUoi'itiea and by the defendaats, as belonnjng to the latter. 
H ad the question been one of limitation, the possession of the defendants 
for a period of tsvelvo years would not have been sufficient to exclude this 
claim by the plaintiff, the Government, to recover whatever could have been 
shown to be its property. The question, however, was not one o f limitation; 
and the fact of the possession having been retained for so long a period 
was nsed b y  the defendants, not to  make a title, bu t to define or identify 
the land which the decree o f 1805 had awarded to them. Although the 
speoifioatiou of the boiindarios (which had been m erely b y  reference to the 
plaint which mentioned adjoiniui; villages) had been inefEeetual," the acts 
o f the parties had been such as to fix the meaning o f  the terms u sed ; and 
it was established by the evidence that the land now claimed was identical 
w ith  that which had been inade over under the decree of 1865, to which 
related.

A ppeal feom a decree (13tli Deqember 1886) of the High Oomt 
reTersing a decree (30th Mtirch 1885) of the Subordinate Judge 
of Dhagalpm-,

The suit out of wHoh this appeal arose related to 2,169 bighas 
claiiQod by the Grovemmeut as belonging tq Bhawanundpore,,

*  Present: L o ip s  W a x s o k , H o b h o t j s e , and M o e k i s ,  Sik E . CoBcni and 
L oed  S h a h b .



a mauza wliiob. it ownod in tko Mongliyr cliistriot. TMa tlio 1891-93
Govommenfc had pm’cliaaed in the year 1838, at a sale for default 'sEoraTAiiY
of rerenuej at a nominal price; there having been no buyers for
ikis YiUago, ayH cIi was then, in immediate danger of being sub- Council
merged, as it lay near the north bank of the Ganges, with four
other mauzaa, Simeria, Dumri, Kamraddinpore, and Ishakpore, S in g h .

of which last the defendants, thirty-sis in number, were the
owners.

Between Bhawanundpore on the south and Dumri on tho noz’th 
lay Eamraddi]j.pore. On the west was land of which the desig» 
nation and ownership 'were not determined in consequence of 
changes on tha river’s course. On the outside lino of circum­
ference of all these villages was Ishakpoie, mixed up with parts 
of others of them.  ̂Tho course of the river changed as follows :—
“ Originally tho river appears to have had its course considerably 
to the south of all these estates. It gradually moved to tho 
north. It was moving northwards in 1843. It was further north 
still in 1846, and probably remained on the north sido of tlio 
mahala for some time after that. Subseq^uently it began moving 
to the south again. In 1858 it was far more southerly than it 
had been. In later years it was more to the south still, and, as 
we understand it, is so now.”  Thus tho judgment of the division 

. Bench (Wilson and O’K inbaly, JJ.) dealt with the physical 
state of things; and intimated that Ishakpore, the defendants’ 
village, having been formerly to the north of the river, and having 
been washed away before 1848, there were afterwards lai’ge allu­
vial formations in the place where it had heen, and upon neigh­
bouring sites, more or less near tho above-named group of villages, 
so that to which of them the now land belonged was not readily 
ascertained. When the com'se of the river was again further 
south, after having been north, the newly-formed land was dealt 
with by the revenuo officers as an accretion to the old mahal 
Bhawammdporos which originally contained 1,700 bighas.

This was re-settled by the revenue authorities in 1846, but only 
for a few years. In the same year 1846 the thakbust survey and 
tho geometrical smwey were made. The newly-formod land,
.treated and re-settled as an accretion to the old mahal Bhawa- 
nujidpore for ten years, amounted to about 2,1G9 bighas, and
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1891-92 was the subject of th.0 presont claim by th.o Grovommentwitliout 
S e oeeiaky  ' larger accretion of land on the river bank,
OP SrATB still fiu'tlior south., said to amount to 13,000 bighas.

M OouNcii Oom’t, after refening- to the maps of 1813 and 18-18,
«• and -the evidence, concluded that tho eastern portioa of tho lands 

ŜiNGH°̂  then assessed were substantially the same lands for -which the 
present suit was brought. They added— “ From 1848 onwards 
the Q-overmnent remained in possession ol that land as their own 
property. Tho settlement of 1848, though it sho-ws that down 
to that time the Q-overmnent had never claimcd a proprietary 
right over the land, was a settlement of tho land, as land in which 
the proprietary right had vested in the G'overnmoat. That went 
on down to year 1858, tho settlement of 1848 having been a ten 
years’ settlement. In 1858 proceedings were'taken to re-settle 
the same land. Dniing the progress of tho re-settlement proceed­
ings of 1858 objections were raised by various persons. The 
defendants as owners of Ishakpore objected that what it was pro­
posed to settle, or rather to re-settle, as part of Bhawanundpore, was 
really their property, and in Ishakpore. Objections -were also raised 
by the owners of Simeria, one of the northern properties, that the 
land then being settled was their land. Others raised objections. 
All wero disallowed by the settlement officers and the higher revenue 
authorities. Tho result was that in a suit brought in 18 62 the Ishak­
pore shareholders claimed the land as owners of that village. They 
were aggrieved at tho settlement proceedings of 18-58, gm ng boun­
daries as to what was their claim. On an appeal to the High 
Oorat the suit was remanded on the 17th December 1866 to the 
Cora’t of the District Judge, who, on the 21st June 1867, gave 
a deoree to the then plaintiffs for the land claimed by them. On 
the 30th June 1808 there was an application for execution of the 
decree. A  parwana for giving possession was issued on the 7th 
February 1868; and it would appear that whatever possession 
was given by the Com't ofScers was given on the 2Gtli April 1868.”  

The Oouii; then considered the proceedings in execution, and also, 
the arrangements for the re-settlement of Bhawanundpore in 
1868-69; and held it perfectly clear that the settlement was made 
on the basis of the lands, then claimed by tho Ishakpore people, 
being Ishakpore lands, and not part of Bhawanundpore. Therefore
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in tlie settlement of Bliawanundpore tliose lands were esoliicTeLl. ] 891-92
That was a settlement fox two yeara. It was first intended that it 
should he for ten years. Biit the higher aiithorities limited the or State 
settlement to two yeara only. What happened afterwards with jj, CovmiL 
regard to the settlement of the lands of Bliawammdporo was j ^
imknown. A  series of maps prepared at that time made it clear Sik o h .

that the land which was then excluded from the settlement as 
being Ishakpore land, and not included in Bhawanundpore, was 
the land which formed the stihject of the present siiit. And the
defendants continned in possession of the land down to the dato

-•i
when the present sixit was filed, which was on the 15th February 
18S3. IJpon t̂ îs the judgment continued thus:—

“ In that state of things two questions arose: first, apart from 
the former suit brSught in 1862, has the title of the Secretary of 
State to these lands been established? And, secondly, if so, are the 
lands the subject-matter of the present suit the same lauds which 
were recovered by the now defendants in the suit of 1862 ? For if 
they were, notwithstanding any title in the Secretary of State 
existing prior to that date, the suit must fail.

“  On the first question the lower Court has found in favom’ of 
the Secretary of State, but witliout giving at any lengtli the 
reasons for so finding. The only property to which the Secre­
tary of State ever acquired any titlo by any of the ordinary modes 
of acquisition of property, such as conveyance or the like, was the 
original mahal Bhawanundpore, containing 1,700 biglias, and 
bearing originally a jama of Es. 1,001. Now, it is perfectly 
clear that the lands in suit form no part of the original mahal.
Again, it is clear that at the earliest date at which we have to deal 
with tho several properties which we have mentioned, they were 
all lying together, occupying between thorn the wbole of the area 
included within the outside limits, and that therefore no action of 
the river could possibly wasb away any land except at the cost 
of some of these mauzas. No land could form except as a re­
formation upon some of the mauzas. The result is thatj under the 
law as it is now settled by the higbest authority, there could be 
really no title acquired by accretion by anybody to the land now 
in dispute, or to any land similarly situated. The only title, then, 
which tho Crown can possibly have to this land is a title by
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1891-02 adverse possession under the Limitation Aofc. And the only time 
S e o b b t a u t ' possession in any sense was from the year 
os SiiTE 1848 down to the time when they were ousted in consequence of 

ra CoTOoii the suit of 1862. Apparently, possession for the period frora 1848 
Dtisbijot bringing of that suit gave tho Crown a

SisGH, good title to this land by adverse possession und.er the Limitation 
Act. It is not necessary, however, for us to express any opinion 
decidedly upon that point. There may be some matters bearing 
upon tho question which have not presented themselves to our 
niind. Had it been necessary to decide that question, we should 
have heard Mr. WoodroHe in reply. But we think it unnecessary 
to do so by reason, of tho view that we take upon^tho other ques­
tion in the case.

“  In the Court below it has been held that t&ese lands were not 
the lands recovered in the former suit, and that conclusion has been 
arrived at in this way. It is said that tho parties to that suit aU 
had before them the survey and other maps of the year 1846. 
They all looked to those maps in preparing their plaint and writ­
ten statements, and so on. It is assumed, therefore, that that suit 
was based on the survey maps, that it was decided on the survey 
maps, and that the decree must be construed as intending to 
give the Ishakporo people what appeared to be Ishakpore on the 
survey maps. That appears to us to be too summary a mode of 
disposing of the ofiect and construction of the decree in that case. 
It is especially open to this objection, that the settlement of 1848, 
of which the settlement of 1858 was really a reproduction, was 
itseH based on the survey maps, and it is plain that it was justifi­
ed by the survey maps. Tet that suit was broitght to dispute the 
settlement of 1858. It seems almost impossible that the suit 
which disputed the settlement could have been based on the very 
maps on which the settlement was based. W e think it necessary 
to examine more closely than has been done by the Court below 
the materials before us, in order to determine what was recovered 
in the former suit,

“  That was a suit brought to question the settlement of 1858, 
and it was brought becau.se certain claims, which were made by the 
Ishakpore people dming the settlement of 1858, had been over- 
mled by the settlement officers. Now, let us see what was the
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subjeot-mafcter of the settlement of 1 8 5 8 ,  and wlmt wero tlie claims 189 1 -9 3  

disallowed by the settlement officers. There is no difficulty in 
a s o e r fc a in in g  them. It is clear that the settlement of 1 8 5 S  TV'as o f  S tate

the same lands as those settled in 1 8 4 8 .  And as ws have already in Councii, 
shown, the settlement of 1 8 4 8  was of the land lying between Sime- 
ria on the north, Kamraddinpore on the east, Bhawaminclpoxe on S i n g h . 

the south, and some less clearly ascertained honntlary on the west.”
The Com’t then referred to maps made dm’ing the settlement 

proceedings of 1858, and to the survey maps of 184G. They 
found that the boundaries of the land sued for in 1862 fairly 
corresponded with those of the land now in suit, allowance being 
made for changes in the course of the river. They also found that 
possession, whether given by the Civil Court or not, was taken by 
the defendants aiSfcer the decree of 13th June 18G5, with the deli­
berate acquiescence of the settlement officers. The Judges, then, 
having pointed out that there had been nothing adduced to show 
what, if not this, the land formerly decreed was, ooncludod that its 
identity was established.

The appeal of the defendants was allowed, and the plaintiff’s 
siut and cross appeal were dismissed with costs against him in 
both Courts. The Government -having appealed—

Mr. JF. F. Rohinmi, Q.C., and Mr. J. S . A, Branson, for the 
appellant, argued that it having been found by the first Oourf:
(from which finding the High Court had not dissented), in aocoxd- 
ancB with fact, that the appellant had been in possession of tho 
land in dispute from the year 1848 to 1862, s,prim&fmie title by 
piescription had thereby been acc[uirod, unless the decree of 18G5 
had annulled that title. This the decree would not effect, unless 
it was pi’oved by satisfactory Gvidoneo that tho land in disputo was 
identical with that to which the decree related. .The contention 
was, upon an examination of the maps and proceedings, that this 
was where the respondents’ case failed. ■

The respondents did not appear.

Afterwards, on the 6th February 1893, their Lordships’ judgment 
was delivered by—

L ord Shand.—The Government of India, by their plaint in 
this case, dated the 30th January 1883, claim possession, as their
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1891-93 property, of 2,169 bighas of land in the district of Mongliyr,
"SicEETABT described by boundaries and delineated on a plan produced 'witb tlio

OT State plaint. It is not disputed tbat the defendants bave been in posseg- 
iN CotrKcn lands sincc June 1870, but the plaintiffs allege that
DtTEBiTOY possession was obtaiaed improperly and without title on the 

8iiraH. defendants’ part; that although it has endured for upwards of 12
years, the ordinary law of limitation will not avail the defendants 
in a question with tho Grown; and that the lands remain the 
property of the Q-overnment, being part of the mauza of Bhawa- 
nimdpore which admittedly belongs to them.

The defendants maintain that the lands claimed are their property, 
and form part of their mauza of Ishakpore. They explain that 
many years prior to 1802 the river Granges, which had flowed 
consicterably to the south of Ishakpore, graduaHy encroached on 
the land to the north, and that in this way, in the course of time, 
it encroached on and covered or washed away the lands of Ishak­
pore prior to 1848; but that subsequently the river receded, 
taking again a southward course, and that in this way the lands 
of IshakpOTO gradually again emerged on the north of the river, 
their old situation; and they maintain that their property never 
was lost, but that in 1862 they had right to these lands under the 
Q-overnment settlements and surveys of a much earlier date. In 
addition, however, to this contention they maintain, as a defence, 
whioh must in the first place bo entertained and disposed of, that 
it is res judicata that the lands in question belong to them, for they 
gay that it was so decided in a suit at their instance against the 
plainfcifis whioh was raised in 1862, and in which final judgment 
was given in their favour in 1865, followed by possession taken 
shortly aftor tho decree, and at all events by possession since 
eTuno 1870.

The Subordinate Judge held that tho plaintiffs were entitled to 
succeed in their claim to the land in question, with the exception 
of a triangular area described in his judgment. His view was 
that the possession obtained by the defendants after the judg­
ment in their favour in the suit of 1862 was not such as could be 
efieetual to them, as the Q-overnment officials had been misled in 
the proceedings reliod on, and that the Qovernment settlements 
and surveys of earlier times sustained the conclusion that the
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lands in 1862 were not part of Isliakpore but of BliaTvammclpore. is9l-fl2 
The Ilig'li Oonrt, however, reversed tliia decision and decreed 
the dismissal of the Buit -with costs, holding that in a q^uestion of State

between the parties “  the lands now in dispute must he found to Couircii,
be lands whieli were recovered by the now defendants against the 
Government in the suit brought in 18G2, and that thexoforG the Sifah. 
olp,iiii on behalf of the Secretary of State wholly fails.”

It cannot bo disputed that if the lands now in question were 
included in the decree granted in the suit of 1862, the judgment 
of the High Qourt must stand, and it becomes necessary therefore 
in the present appeal to ascertain the facts bearing on this question.

The decree, 4ated the 13th of Juno 1865, ordered “  that the suit 
of the plaintiffs be decreed,”  and “  that the plaintifls be put in 
possession of the ®,nds in suit.”  The plaint itself described the 
lands of Ishakpore (of which a share of 15 annas 5 dams formed 
the subject-matter of the suit) by general boundaries only, and 
not by boundaries stated with so much detail or so delineated on 
a detailed plan, as to admit of the lands being identified and 
taken possession of in the same way as if they had been demar­
cated or described in detail. The decree was issued on the 16th 
June 1865. An execution suit followed, in which an order was 
granted on the 7th February 1868 directing possession to be 
given to the deoree-holders. A  xetui’n to this order, dated the 6th 
May 1868, bears that the peon “  went to the mufassal and duly 
dehvered possession ”  to the deoree-holders, from whom he took 
a receipt acknowledging the delivery of possession; and this 
receipt duly filed in the proceedings of the Oourt, and dated the 
26th April 1868, declares that possession was awarded by beat 
of drum,”  and was obtained. On the face of these proceedings 
there is nothing to define the lands in suit more exactly than 
they are defined in the plaint. Some evidence has been adduced 
to show that the peon who executed the order placed biillas or 
bamboos along the boundaries of the ground to mark ofi the 
special lands of which delivery was made, but the evidence as a 
whde doos not support this view.

It is, however, quite clear on the evidence that immediately after 
the delivery of possession of the 26th April, bnlhs were put into 
the ground to mark ofi; the land described in the decree—it does
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1891-92 not clearly appear by wliom—and the evidonco shows that tho pos- 
Seoeetart session- sinco that time, or immediately after it, of the land enclosed 
01' State by these bulks has been with the defendants. Their Lordships hold 

K  Co^Ncii, result of tlie evidence because of tho following facts
DTJEBiroT April 1868, Gundur Singh and others had

SiwaH. obtained a renewed lease and settlement of lands of Bhawammd- 
pore, and on the 13th May 1868 they complained to the Settlement 
Officer that the Ishakpore maliks had, in execution of decroes 
through the nazir of tho Ooixrt, taken possession of about 2,000 
bighas of Bhawanundpore by posting bullas. The Collector 
deferred incLniry into the matter ^̂ Iltil the nest cold season, and 
in tho meantime other persons obtained the soitlement from 
GoYernmentj the original settlement-holders having failed to 
find the requisite security. The order of thti Collector on the 
16th May, on the complaint made to him, was “ that if it should 
appear on enquiry that some portions of the lands of this mehal ’’ 
(j.e., Bhawanundpore) “  which were settled have been taken posses­
sion of by the proprietors of Ishakpore, then, after settlement 
of the question, the said portions of lands and jama can be 
deducted, and that they should at present submit a kabuliyat.” 
The proceedings which followed are stated with considerable 
detail in the judgments of the Subordinate Judge and the High 
Oom’t, and may be now briefly noticed. By an order pro­
ceeding from the Oolleotorato of zillah Monghyr two amins were 
sent to the spot, who, on a date prior to tho 12th Moreli 1869, 
measured the lands of which the owners ol; Ishakpore had taken 
possession; and again delay occurred before tho Collector per­
sonally took up the subject of the disputed lands. In June 1870, 
however, the matter was taken up and investigated by Mr. Lyall, 
tho Collector, who, in the rubokari of the Oollectorate, dated the 
IGth June 1870, after narrating the proceedings which had luo- 
viously taken place, s t a t e s “  This year the papers on tho record 
of this case wero sent to this Court under the rubokari of the 
Collector for measurement, test and enquiry into the rate, and 
settlement of the boundary disputes; ”  and he thereupon goes on 
to say that he went to the mahal and tested the measurement, and 
found it to be correct. He adds, that “  after the necessary 
enquiries and settlement of the disputed land, a detail of which

820 t h e  INDIAN LAW EEPOETS, [VOL. XlX.



is given in the Englisli Judgment, dated tlio Sofcli February 1870,”  1891-92
he made a settlement for ten years. While, in a subsequent pass- Seceetaet 
age of the rubokari, -whieh deals with the detailed measiu'ements op State 

of lands under the heading “  The determination and enquu’y  in° Cotnoii. 
made by the Settlement Officer regarding the same,”  occurs this 
passage :—“  Accordingly, for the reasons assigned in the Judgment Sihqh. 
in English, dated the 25 th February 1870, .the entire quantity of 
land, the subject-matter of the dispute wMch was between (the 
proprietors) of mauza Mahadeo Simeria, Ishakpore and Siswa, is 
excluded froja this mahal,”  &c. I f  the judgment of the 25th 
February 1870 had been produced, it would probably have thi’own 
light upoB the, posting of the luUas. It is not in the record ; but 
there is enough in the other papers produced to show that tho land 
excluded from Bkiwanundpore was that of which the lessees of the 
Government complained in 1868 that it had been taken by the 
raaliks of Ishaliporo. Prom that time till 1883, when the present 
suit was instituted, the lands in question have been treated alike 
by the Grovernment authorities and by the defendants as part of 
the defendants’ mauza of Ishakpore, and not as belonging to the 
Government mauza at Bhawanundpore.

The question remains, what is the legal effect of these proceed­
ings extending over so long a course of time ? The appellants 
maintain that these proceedings shall have no effect in'reference 
iso tho settlement of the disputed questions of property which 
have arisen between the parties, either in the suit of 1862 or in 
thg present case. Their Lordships cannot assent to this view. I f  
the question were one of limitation, the possession of the defend­
ants for a period of 12 years, though it would be sufiioient to bar 
a claim by any other party, would not exclude a claim by the 
Crown to recover what could be shown to be Government pro­
perty. The question raised, however, is not one of limitation.
The possession given and taken, and retained for so long a period, 
and in the oircumstanoes stated, is used by the defendants not to 
make a title, but to define the land which the decree in the action 
of 1862, followed by the execution order, gave them. The decree 
gave the defendants the lands they claimed in the suit, and then 
in the possession of the appellants. It did not contain speeifio 
boiindarics; but the acts of the parties immediately after the
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1891-92 decree are very important to fix the meaning of indeflnito terms 
^  decree. And wlien we find that tlie Ishakpore party took 

or SxAiB possession within a few days of the peon’s visit, ostensibly under 
râ CoTOOtt nazir’s authority, as the petition of Gimdir Singh shows; and 
b ' JOY Bhawanundpore party complained to tho Collector; and

SiKaa, that the Collector supported the action of the Ishakpore party, 
there is very strong reason to infer that the possession taken was 
rightfully taken in execution of the deoroe. It is true the pro­
ceedings were not those of a Civil Ooui'i. Had they been so, it 
would not have been possible to maintain the present suit. But 
the proceedings were taken before the revenue authorities whose 
duty it was to fix the right boundaries for revenue p p ’poses. It is 
not suggested that these ojficials acted otherwise than honestly. 
The argument submitted by the appellants’ counsel was that the 
oiScIals erred or were misled; that the Government amin too 
readily accepted the boundaries shown to him as covered by the 
decree, and that the Collector merely adopted what the amln had 
reported without any BufHcient independent inquiry. Their 
Lordships can see no sufBcient ground for any suoh inference in 
the documents and other evidence adduced. They will humbly 
advise Her Majesty that the appeal should be dismissed, and the 
judgment of the High Court afErmed. The appeal having been 
argued cm parte, their Lordships make no order as to costs.

Appeal dismimcl.

Solicitor for tho appellant: The Solicitor, India OiEce.
0. 13.

P.O.* 
1891 

Dsoember 
1 if 18.

K E C K IA M  DOBAY (P iaiotief) «. THE BANK OF BEKGAL 
(Defjsjsdant).

[On appeal from the High Court at Calcutta.]
F2edge-~Mii'iiMl rig/its of pledgor and pledgee~J?hdgoe's iajcinff over the 

property pledged, creditinff ihe value as i f  it had been sold to himself, 
effeat of— Wroufffid oonmi'sion—Ahseiioo of proof o f damage io the 
ploigor—Account—Damage to pledgor, proof of.

Whore a pledgee, liaving power to soil for default, takes over, as if upon 
a sale io Hmsalf, tlie pxo]iorfcy pledged, wiiliout tlie authority of the ■

*  Present; LosD Moekis, Loud Hastnen, Sib E. OotroH, and L oed  
Shakd.


