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August,  12,

Before Justice S if Pramada Charan Banerji, Mr. Justice Muhammad Rafig aiid
Mr. Justice Piggott.

GOKARAN SraG H  (D efen d an t) v . GANGA SINGH ( P la in t i f f )  *
Act ("Local)  no. I I  of 1901 f  Agra Tenancy AciJ, section l l ’I f f  )~~Jm isdiction—~ 

Civil and Revenue Courts—Question of jurisdiction deoidedr—Appeal— 
Estoppel,
The plaintifl came into com-t alleging th a t on a, partition  between the 

defendant and himself certain plots of land had been allotted to him, but th a t 
the defendant had taken possession of them. H e claimed that, under section 34 
of the Agra Tenancy Act he was entitled to  tre a t the  defendant as a tenan t 
a t will and he asked for a decree for his ejectment. The defendant pleaded 
th a t he was the occupancy tenan t of the plots in s u i t ; but he had never put 
forward th a t plea in  the partition  proceedings. He also pleaded tha t “ having 
regard to the plaintifi’s own allegations, th e  suit was not cognizable by the 
IJevenue Court, and on th a t  ground the  su it should be dismissed.” The Court 
of Revenue held th a t the suit was properly triable by it , but dismissed it  upon 
the ground th a t the defendant was an occupancy tenant. The plaintiff appealed 
to the Commissioner, who returned the memorandum of appeal to the plaintiff, 
holding th a t the appeal lay to the D istrict Judge. The District Judge 
entertained the  appeal and gave a decree in favour of the plaintiff.

Held (1) tha t a question of jurisdiction had been decided within the 
meaning of section 177 (/) of the Agra Tenancy Act, 1901, and the  D istrict 
Judge, therefore, had jurisdiction to hear the  appeal, and (2) th a t the defendant, 
not having raised the question of hie occupancy rights in the partition proceed­
ings could not afterw ards be perm itted to raise it  as a defence to [the plaintiff’s 
Bult for ejectment. Deo N arain Siitgh v. Sitla Bakhsh Singh  (1), Damodar 
Das V. JHaoo Singh (S) and TJmra'% Singh v. E m u  Singh  (3) referred to.

The facts of th is case were as fo llo w s;—
One Ganga Singh insfcituted a suit) in a Court of Revenue 

for ejectment of the defendant Gokaran Singh from certain plots 
of land upon the following allegations, He stated that under 
a perfect partition between himseif and the defendant the 
disputed plots of land were allotted to his share, inasmuch as the 
defendant held more sir  aud^ kJiudkaaht lands than he was 
entitled to ; that after the partition the defendant forcibly took 
possession of the disputed lands, and that in view of the provi­
sions of section 34 of the Agra Tenancy Act he was entibled to 
treat the defendant as his tenant. He alleged that the defendant

‘ Appeal no. 64 of 1918, andet section 10 of the Letters Patent, 
(1) (1916) I. L . R., iO AU., 177. (2) (19l7) 15 A. L. J., 3l9.
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1919 non'occupancy tenant. The defendant, on the other hand,
-------- —  contended that he had a right of occupancy. He also put

forward the plea that “ having regard to the plaintiff's own 
Ginga allegations, fche suit was not cognizable by the Revenue Court,
SiKQs. and on such a ground the suit should be dismissed.”

An issue was framed by the court of first instance on the 
question of jurisdiction and further issues were raised on the 
merits, The court of first instance tried the other points in the 
case, and, being of opinion that tbe defendant was a tenant with 
rights of occupancy, held that the plaintiff was not entitled to 
eject him. The court proceeded to observe that in this view the 
suit was cognizjable by the Revenue Court;. The plaintiff prefer­
red an appeal from the decision of the court of first instance to 
the Commissioner. The Commissioner was of opinion that the 
appeal lay to the District Judge in view of the provisions of 
section 177 (/) of the Tenancy Act, and returned the memoran­
dum of appeal to the plaintiff for presentation to the proper 
court. The memorandum of appeal was then presented by him 
in the court of the District Judge. The District Judge enter­
tained the appeal, and on the merits held that, having regard to 
the partition proceedings, it was no longer open to the defendant 
to set up his alleged right of occupancy. The court decreed 
the claim.

The defendant appealed to the High Court, and his appeal, 
comiog before a single Judge of the Court, was dismissed and the

- decree of the court below affirmed. The defendant thereupon 
prefe:^red the present appeal under section 10  of the Letters 
Patent.

Munshi Lahshmi Karain, for the appellant.
Munahi Gulzari Lal^ for the respondent.
B anerji, J.:-~The principal question which arises in this 

appeal is whether the court below had jurisdiction to entertain 
the appeal preferred to it from the decision of the court of first 
instance. The facta of the case are these. The plaintifi, Ganga 
Singh, alleged that under a perfect partition which took place 
between him and the defendant the disputed plots of land were 
allotted to his share, inasmuch as the defendant held more air 
and Jchudlcasht lands than he was entitled to j that after the
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partition the defendant forcibly took possession of the disputed 
lands, and tbat in view of the provisions of section 34 of the 
Agra Tenancy Act the plaintiff was entitled to trea t the defend­
ant as bis tenant. Treating the defendant as such, the plaintiff 
brought the present suit in the Eevenue Court to eject the 
defendant from the disputed plots of land, the defendant being 
according to him, a non-occupancy tenant. The defendant, on 
the other hand, contended that he had a right of occupancy. He 
also raised the plea, which was the first of the additional pleas 
put forward by him, that having regard to the plaintiff’s own 
allegations, the suit was not cognizable by the Ke\'enue Court, 
and on such a ground his suit should be dismissed." An issue 
was framed by the court of first instance on the question of 
jurisdiction and further issues were raised on the merits. The 
court of first instance tried the other points in the case, and, 
being of opinion that the defendant was a tenant with rights 
of occupancy, held that the plaintiff was not entitled (o eject him. 
The court proceeded to obserTe that in this view the suit was 
cognizable by the Revenue Court. The plaintift preferred an 
appeal from the decision of the court of first instance to the 
Commissioner. The Commissioner was of opinion th a t the appeal 
lay to the District Judge in view of the provisions of section 177 
(f)  of the Tenancy Act, and returned the memorandum of appeal 
10 the plaintiff for presentation to the proper court. The memo­
randum of appeal was then presented by him in the court of the 
District Judge. The District Judge entertained the appeal and 
on the merits held that, having regard to the partition  proceed­
ings, it  was no longer open i;o the defeuant to set up his alleged 
right of occupancy. The court decreed the claim. The decree 
of that court has been affirmed by a learned Judge of this Court 
in second appeal, and the present appeal has been preferred by 
the defendant under the Letters Patent. I t  is contended before 
us on his behalf that no appaal lay to the District Judge. Al­
though be himself raised the plea that the Revenue Court had 
no-jurisdiction he urges that this was a futile plea; , that in reality 
there was no question of jtirisdiction which could be decided by 
the court of first instance, and that consequently no appeal lay to
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1919 the District Judge, Three cases have been cited to us. The
---------- —  first in point of time is the case of Deo N ara in  Singh  v. Sitla

GOKAaA.N r   ̂ 1 1 1 7  1 ,
SiKQH Bakhsh Singh (1). In that case it was observed by the learned
Gatsgl Judges thab it would be reducing matters to an absolute

absurdity to hold that the defendants in a revenue suit could, by 
Bamrji, J. formally raising an absolutely untenable plea of jurisdiction, take

every ease from the Revenue Court to the Civil Court,” And 
the learned Judges held that, where a plea of jurisdiction was 

. raised which could not properly be raised, an appeal did not ■ lie 
to the District Judge. This view was not followed in the case of 
Damodar Das v. Jhaoo Singh  (2). The third case to which we 
have been referred is the case of Umrai Singh  v. £Jwaz Singh
(3 ). No doubt section 177 (f) of the Agra Tenancy Act provides 
that an appeal lies to the District Judge where a question of 
jurisdiction has been decided by the court of first instance. If  
this prevision were strictly followed, an absurdity would arise in 
some cases, as observed in the case of Deo N ara in  Singh  v. 
Sitla Bakhsh Singh  (1), to which I  have already referred. A 
party may select his own forum of appeal by raising a plea 
which could never have been raised, but, in my opinion, the view 
which was adopted by my brother P i g g o t t ,  in the case of Umrai 
Singh y. Ew m  Singh  (3) seems to me to be the right criterion 
in a case of this kind. He observed in his judgment, which was 
affirmed in Letters Patent appeal, that, where there was a plea 
“ that the suit as brought was not cognizable by a Revenue Court, 
that is to say, that, assuming the allegations made in the plaint to 
be true, the Assistanb Collector had no jurisdiction to entertain 
that plaint, that would not be a plea of jurisdiction which was a 
mere futile and nominal plea, but a proper plea to raise, 
Where such a plea has been raised and decided an appeal lies 
from the decision of the Revenue Court to the D istrict Judge 
under section 177 (/). In  the present ca^e the defendant raised 
the plea, as stated above, that upon the allegations contained 
in the plaint the suit was not one of the nature cognizable by a 
Reveaue Court. The question whether under section 3 4  of the 
Tenancy Act the defendant could be deemed to be a tenant and 

(1) (1916) I, L. B., 40 All,, 177. (2) (1917) 15 A. L. J., 319.

(3) (1918) I. L, R.,41 All., 270.
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could be sued for ejectment in the Revenue Court was a debatable 
qnestioa, and therefore, -when the defendant raised the plea that 
upon the allegalions made in the plaint the case was not cogniz­
able by the Bevenne Court, he raised a substantive plea of juris- 
diction and not a plea which could never be advanced seriously.
If  the case had been finally decided in favour of- the plaintiff, Bane>-ji, J
the defendant’s appeal would have lain in the court of the
District Judge. As the plea was over-ruled and in the end
the suit was dismissed by the oonrt of first instance, the
plaintiff was entitled to prefer his appeal to the court of
the District Judge. I  think the learned Judge of this Court
has rightly held that the appeal lay to the lower appellate
court. The plea to the contrary now put forward does not
come with good grace from the defendant who himself raised
the plea of jurisdiction.

There have been some arguments addressed to us upon 
the merits of the case. On the merits I  see no reason to 
differ from the view taken by the learned Judge of this 
Court. The defendant was a party to the partition pro­
ceedings in his character as a co-sharer. I f  he claimed the 
lands now in suit as lands in respect of which he had the 
rights of an occupancy tenant, he ought to have put forward 
that claim a t a proper stage of the partition proceedings.
Not having done so and the partition proceedings having 
beea completed, it is . too late for him now to contend that 
he had rights of occupancy as a tenant in respect of these 
lands and that he still possesses those rights. The lands 
were treated in the partition proceedings as his khudJcasM 
lands. I t  may be that they were so treated through a 
mistake, but the fact remains that the partition took place 
on the basis that the lands were his kkudhasM  lands. I f  
they are burdened by his alleged rights of occupancy, the 
efiect will be to diminish the value of the share which has 
been allotted to the plaintif! and to that extent to annul the 
effect of the partition. This cannot be done after the partition 
proceedings have been completed and confirmed. The learned 
Judge of the lower appellate court was, in my opinion, wrong 
in saying that) the defendant was “ equitably estopped/’ from



raisiDg the plea. The defendaBt, in my opinion, is coacludecl
------------  by the paiticion proceedings and is not entitled to go behind

those proceedings in this suit. I would dismiss the appeal
„ with costs.Gauqa . .
Sings. Kafiq, J .;—I  am also of opmion, for the reasons given

by my learned brother Mr. Justice Ba n iRJI, that this appeal 
should fail. I  would, therefore, dismiss it with coats.

PiGGOTT, J . :— I  am of the same opinion. I only take it
upon myself to add a few words because I  was priacipally 
concerned in the decision in Umrai Singh  v. Ewaz Singh  (1), 
which has been relied upon as if it  were an authority in favour 
of the appellaat At the time when I pronounced that decision 
neither of the ooher two cases to vhich we have been referred, 
namely, Deo N arain  Singh  v, SitLa Bahhsh Singh  (2) or 
Damodar Das v. Jhaoo Singh  (3), had yet been reported. I 
referred to the former of the two as an unreported case, and 
my prinoipal reason for adding these remarks a t this stage in 
the present case is that I  think I  male a mistake in doing so. 
My ratio decidendi in Umrai Si'ngh v. Ewaz Singh  (1 ), which 
was apparently accepted by the learned Judges before whom 
the case came'in appeal, was really different from that; in Peo 
Narain Singh  v Siila  Bahhsh Singh (2). The question, as 
I  looked at it, and as I still regard it, is one of interpreting 
the words “ a question of jurisdiction’' in section 177 (/) of 
the Agra Tenancy Act. I  take those words to mean a plea by 
the defendant to the effect tha-t, on the facts alleged by the 
plaintiff himself, the suit is notone which a Revenue Court has 
jurisdiction to entertain. Obviously it is open to the defendant 
to deny the facts alleged in the p lain t; to se tu p  a different 
state of facts, and to plead that, upon the facts alleged by 
himself, the Eevenue Court could not lawfully eject him or 
grant the plaintiff whatever other relief the plaintiff was seeking 
from that court. This, however, is not, in my opinion, a plea 
of jurisdiction within the meaning of the sub section above 
referred to. I t  is merely an assertion of the legal consequences 
which would follow upon the court’s affirming certain pleas of

(1) (1918) I. L. B.. 41 All., 270. • (2) (i9l6) I. h, I?., 40 AU-, 177.

(3) (1017) 15 A, L. J„  819,
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facfc set upon by the defendant. I t  Is so far from being a p k a  of 
jurisdiction tb a t it presupposes the jurisdiction of the court 
before wbicii the said plea is raised to determine which set of 
facts is correct, that alleged by the plaintiff or that alleged by the 
defendanli, A plea of jurisdiction, properly so called, is a 
plea that the facts as stated by the plaintiff himself are such 
th a t the court before 'which the plaint is brought has no jurisdic­
tion’ to entertain it, or to  grant the relief therein sought. The 
other two oases of this Court, namely, D am odar Das v. Jhaoo 
Singh (1) and Deo N arain  Singh v. Sitla  Bahhsh Singh (2), 
are to a large extent in conflict, and I  think it sufficient to say 
that I  should prefer, if the ease were one which required the 
point to be determined, to follow the decision in Bam odar Das 
y, Jhaoo Singh (1). I t  is suggested that, unless the Yiew taken 
in Deo Narain Singh  v- Sitla  Bakhsh Singh (2), be affirmed, 
it will always be open to any defendant in a suit brought in a 
Revenue Court, and exclusiyely cognizable by such court, to 
invoke the appellate jurisdiction of the D istrict Judge by entering 
a purely formal, and on the face of it  unsustainable plea, to 
the effect that the plaint as filed is not cognizable by the 
Revenue Court. W ith regard to this I think it sufficient 
to remark that, on the one hand, we are bound to enforce 
the law as we find it and to in terpret the  words of section 
177 (/), to the best of our ability, according to their plain 
meaning. On the other hand, I  think the danger suggested 
will be found to have v.ery little  existence in actual practice* 
I t  is not as a rule the defendant in a suit before the Revenue 
Courts who wishes to go out of his way to get that suit brought 
before a Civil Court in appeal. On the other m atters which 
have been argued before us I  have nothing to add to the judg­
ment of Mr. Justice B a n e r ji .  I  also would dismiss the 
appeal with costs,

Bt  the Court order of the Court is that the a|)peal 
be dismissed with costs.

Appeal dismissedi :
(1) (I9 i7 ) 15 A* L. J ., 319. (2) (1916) I. L, fi 4 0 a 1 ),1 7 7
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