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him to write out the false statement that the search had actually
taken place. Whilst being, therefore, of opinion that the peti-
tioners should be acquitted of the charges under sections 147 and
832 of the Indian Penal Code, I am of opinion that theyare
guilty under section 503, read with section 149 of the Indian Penal
Code The applicants have been sentenced to heavy terms of
imprisonment and also to heavy fines. I am informed that each
of them has undergone 10 days’ rigorous imprisonment, They
have served sufficient terms of imprisonment, and I reduce the
periods of their imprisonment to the periods already served. It
is further submitted, and not contested, that the ten petitioners
are members of one and the same family, The combined fines to
which they have been sentenced amount to an aggregate sum of
Rs. 1,900, I sentence each of the petitioners to a fine of Rs. 50,
in addition to the imprisonment under the section under which
I have convicted them. In case of non-payment of fine, each
accused who does not pay such fine, will serve a term of three
mouths’ rigorous imprisonment,

Conviction altered.
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tBefore Mr. Justice Stuart and Mr, Justice Ryves. ‘
BAREAT-UN-NISSA BEGAM (Prarnmrr) v. MAHBUG B AL MIAN -
AND OTHERS (DEFENDANTS).*
Ael no. 1X of 1872 (Indian Comiract det), sections 126 and 140— Morigage=s

Pagment of mortgage-debt by surely, and subsequent sust for sale brought by

the surety upon the mortgages redeemed— Limitalion - Aet mo, IX of 1908

(Indian Limilatien dct), schedule I, arlicle 185.

B, at the request of her sister L; agreed to guarantee payment of the
amount due mide: two mortgageg exeouted by L's deceased hushand. B paid
up vhe mortgage money and thereafter sued the representatives of I, who had
since died, to recover the amount due under the mortgages by sale of the
mortgaged property.

Held that B was entitled to the benefit of the securities held by the
mortgagees; but she was in no betber position than they hud been, and as to

~ one of the mortgages it was found that the suif) would have heen barred by

limitation had the'plaintiff been the original mortgages, a,nd was thﬁ:efore

barred as regards the surety

# Firs Appeal no. 266 of 1916, from a dcclee of Harihar L"l Bharga.vu,

i Suborc‘hnnte Judge of Shahjahanpur, dated the 15th of August, 19186,
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Tuis was a suit for sale on two mortgages brought by a
plaintiff, who, as surety for the debtor, had paid the amounts
due thereon. The facbs of the case are fully stated in the
judgment of the Court.

Dr. 8. M. Sulaiman and the Hon'ble Pandit Mot Lal
Nehru, for the appellant.

Mr. B. E. 0'Conor, Mr. Ishag Khar and Munshi Baleshwari
Prasad, for the respondents,

STUART and Ryves, JJ. :—Khuarshed Ali Mian and his wife,
Musammat Latif-un-nissa, executed the two mortgages, the
subject of this appeal —(1) dated the 14th of June, 1899,in favour
of Darbari Lal, for Rs. 8,000; and (2) dated the 27th July, 1900,
for the same amount in favour of Darbari Lal and Lalta Prasad.

They had also executed two other mortgages, dated the 29th
of November, 1897, and the 10th of August, 1899, in favour of
Lalta Prasad alope. Those two morigages formed she subject of
the connected suit, and are disposed of by our judgment in Flrst
Appeal no. 264,

The only reason for mentioning this fact is betause the two
suits were tried together, and the evidence was recorded as
one only, and in order to appreciate correctly the evidence in
this case, it is necessary to remember the circumstances of the
other case as well.

Khurshed Ali died in 1903, and in 1906, the creditors, that
is, Lalta Prasad and Darbari Lal, demanded paymeunt, Musam.
mat Latif-un-nissa asked for time, which the creditors agreed
to give her, provided they got security for their debts. = Latif-
un-nissa appealed to her sister Rani Barkat-un-nissa (plaintiff
appellant), who was a wealthy woman, and she agreed to secure
all the four mortgage debts. Omn their side thre creditors agreed
to reduce the rate of interest. All four mortgages were paid
off by Barkat-un-nissa, according to the plaint, and these suits
.were brought by her to recover the amounts so paid from the
sons and daughters of Khurshed Ali and Latif- un-mssa,
is now dead, This suit was filed on the 7th of J une , 19:

The defendants are three adult sons, three
and some minors under the gnardisnship of M
Begam. One of the adult sons, Mahbub A
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and is the chief witness in the case. The two other adult
sons and one of the adult daughters did not appear to contest
the suit. Two adult daughters only, Musammats Hasina Begam
and Anwari Begam opposed the claim.

Tt is, we think, nccessary to bear this circumstance in mind
in judging the value to be assigned to the evidence in the case.

The contesting defendants in this case admitted the excou-
tion of the mortgages, but pleaded that the mortgages had been
paid off by Musammat Lapif-un-nissa herself out of her own
tunds, and that Barkat-un-nissa, in fact, paid nothing, But they
go on to say that if the court holds that Barkat-un-nissa made
any or all of the payments, she cannot recover them from the
defendants, as the payments were merely voluntary, and there-
fore gave her no lien over the defendants’ property.

The court framed two main issues :—

(1) Whether the plaintiff sbtood surety for payment of the
money due under the two bonds in suit; and made payments
as surety? .

(2) Whether she can obtain a decree for sale ¢

The court held that the plaintiff paid off the mortgage of the
27th of July, 1900, on the 12th of October, 1906, by a paymens
of Rs. 6,300, but that she did not do so as a surety, and therefore
cannot get a decree for this amount,

With regard to the second mortgage, the plaintiff claimed
to recover seven items.

[Their Lordships set out the amount and dates of each
item.]

The court below has held that all these payments were made
(though it bas not discussed item no, 7 in its judgment), and
apparently were made by money advanced by the plaintiff, bu
it held that, although there was no reason to suppose that
Barkat-un-nissa advanced the money voluntarily, still, as “ there
was no privity of contract between the plaintiff and Darbari
Lal, and she gave no guarantee to the latter, she did not become
invested with the rights of Darbari Lal against the mortgaged
property and therefore she could not get a.decree¥or sale.” It
seems to have come to the conclusion that item 7 had not been

proved, and held that, inasmuch as item no, 5 could’ not- be
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traced in the account books of the plaintiff, it could not be held
with certainty that the plaintiff had paid it. In the result ib
gave plaintiff a simple money decree for item mno. 6, for
Rs. 1,376 with fubure interest, and held that the rest of the
payments having been made more than three years before. suit,
were irrecoverable being barred by limitation. :

The plaintiff has appealed and claims to recover the whole
amount.

[Their Liordships discussed the evidenceat length and found
that the bulk of the money was paid by Buarkat-un-nissa.)

We have now to discuss Barkat-un-nissa’s legal position. We
find, as the lower court did, that there was an oral guarantee
given by Barkat-un-nissa to Latif-un-nissa, and that it was not
voluntary, Section 126 of the Indian Contract Act makes no
difference between an oral and a written guarantee. See also
section 127 of the Adt.

We have now to consider the efféct of sections 140 and 141 .

‘of the Act, » : : :

Under section 140, it seems o us that when the surety has
paid off the whole debt, he is entitled to stand in the place of
the creditor who has been so paid off, and under section 141
the surety is entitled to the banefit of every security which the
creditor has against the debtor at the time when the contract of
surety is entered into. We have no doubt that Rani Barkat-
un-nissa was fully informed about the mortgages, and that she
agreed to pay up her sister’s debt, and that* the creditors, for
that reason, agreed on a lower rate of interest being charged
in the future. So far there is no diffieulty.

The appellant’s counsel claims that the plaintiff can take the
benefit of both mortgages, and is entitled to a decree for sale
of the properties hypothecated under hoth.

A difficulty at once arises with regard to the mortgage of the
27th of July, 1900. That was payable on demand, and time began
to run from the date uf its execution. ~Barkat-un-nissa (plaintiff)

paid it up in full on the 12th of Oobober, 1506. Her suzb was

it off, but long afber twelve years of its execution, On cpnﬂdera-
tion, we hold, vhat she should have brought.her suit on the basis
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of this security within twelve years of its execution, and, not
having done s0, her claim under this head is barred by time.
We connot see how she, as a transferee of the mortgagee rights,
can be put in a better position than the mortgagec. She had
approximately six years within which to sue; as she did not
sue in this interval, we must hold that her present claim is
barred, and in so far, we accept the decision of the lower court.

The same difficulty is not present in regard to the second
mortgage. Payments were made yearly in reduction of both
principal and interest, up to 1913. The suit was brought in
1915, within three years of the penultimate payment, and the
suit is tharefore clearly within time. '

Wo have therefore only to satisfy ourselves that the seven
items claimed by the plaintift as having been paid by her, were
in fact so paid. :

[Their Lordships found that with the exception of one item
all were paid by the plaintiff.]

We therefore think that the appeal must be allowed in part,
and the decree of the court below be amended.

Decree modified,

Vt——————

“Before Justice Sir Pramada Charan Banerji and My, Justice Piggott.
' NAND KISHORE (Praisisy) v. ABDUR RAHMAN (Duriinpanr)*
Civil Procedure Code (1908), seetion 104 ; order XLILZ, rule 1 (a)— Order roturns
ing a plaint for presentation in the proper court—Appeal.
Held that an appeal will Jie from the order of an Appellate Courl returning

& plaint to be presonted in the proper court. Dalip Singh v. Kundan Singh
(1) followed, '

Tr1s was an appeal from an order passed by the Subordinate
Judge of Moradabad in an appeal, directing the plaint filed in
the case to be returned to the plaintiff for presentation in the
proper court. The suib wag brought in the court of the Clity
Munsif of Moradabad, One of the pleas taken in defence was
that the suit was not cognizable by that court, but should have
been brought in the court of the Munsif of Sambhal, The City
Munsif, however, found against the defendant on this plea,

* First Appeal no. 69 of 1919, from an order of Taolta Praszad Johri,
Bubordinate Judge of Moradabad, dated the 1st of February, 1919,

(1) (1918) L L. R,, 36 AlL, 58,



