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him to write out the false statem ent that the search had actually 
taken place. Whilst being, therefore, of opinion that the peti
tioners should be acquitted of the charges under sections 147 and 
332 of the Indian Penal Code, I  am of opinion that they "are 
guilty under section 503, read with section 149 of the Indian Penal 
Code The applicants have been sentenced to heavy terms of 
imprisonment and also to heavy fines. I am informed, that each 
of them has undergone 10 days’ rigorous imprisonment. They 
have served sufficient terms of imprisonment, and I  reduce the 
periods of their imprisonment to the periods already served. I t  
is further submitted, and not contested^ that the ten petitioners 
are members of one and the same family. The combined fines to 
which they have been sentenced amount to an aggregate sum of 
Es. 1,900. I  sentence each of the petitioners to a fine of Rs. 50, 
in addition to the imprisonment under the section under which
I have convicted them. In  case of non-payment of fi.ne, each 
accused who does not pay such fine, will serve a term  of three 
mouths’ rigorous imprisonment.

Conviction altered.

APPELLATE OIYIL.

[Before Mr. Justice Stuart afid Mr, Justice By^es. 
B lR K A T -U M rS S A  BEGAM {F h iim im ) v. MAHBtJB ALI MIAN

AND OTHBEB (DBrEHDANXS).*
Act no. I X  of 1872 (Indian Contract AetJ, sections 126 and HQ-M ortffage-^ 

Mjjment of mortgage-debt by surely, and subsequent su it foi* sale brought by 
the surety upon the mortgages fedeemed—Lim italion -  Act no.XXoflQQB  
(Indian LimiiaHmi ActJ, schedule I, article 135.
B, at the request of her sister Lj agreed to guarantee paym ent of tho 

.i,mount due under two moitgages executed hy L’s deoeaaed husband. B paid 
up oha mortgage money and thereafter sued the repreaentatives of L, who liad 
Since died, to recover the axaount due under the mortgages by sale of the 
mortgaged property.

E d d  tJaat B was entitled to the benefit of the Securities held by ih e  
mortgagees j but she was in no better position th an  thdy had been, and as to 
one of the mortgages it-was found th a t the suit would have been barred by 
limitation had the'plaintifi been the original mortgagee, and was t^ c e fo ra  
barred as regards the surety. . . .

®Firsli Appeal no. 265 of 1916, from a dccrea of H arihar Lai Bhargavaj 
Subordinate Judge of BhahjahanpuE, dated the 15th of August, 1916*



ThIvS was a suit for sale on two mortgages brought by a 
plaintiff, who  ̂ as surety for the debtor, had paid the amounts 
due thereon. The facts of the case are fully stated in the kissa, Begxm

judgm ent of the Court. Mahbdb Km
Dr. 'S. M. Sulciinm n  and the H ou’ble Pandit Moti Lai Muh, 

Nehru, for the appellant.
Mr. B. E. O’Gonor, Mr. Ishaq Khctn and Munshi Baleshwari 

Frasad, for the respondents.
Stuaet and R yves, JJ . Kharshed Ali Mian and his wife,

Musammat Latif-iin-nissa, executed the two mortgages, the 
subject of this appeal—-(1) dated fcbe 14th of June, 1899, in favour 
of Darbari Lai, for Ks. 3,000; and (2) dated the 27th July, 1900, 
for the same amount in favour of Darbari Lai and Lalta Prasad.

They had also executed two other m ortgages, d|,ted the 29ch 
of November, 1897/and the 10th of August, 1899, iu favour of 
Lalta Prasad alone. Those two mortgages formed ihe subject of 
the connected suit, and are disposed o f by our judgment in F irst 
Appeal no. 26L

The only reason for mentioning th is fact is because ihe two 
suits were tried together, and the evidence was recorded as 
one only, and in order to appreciate coirectly the evidence in 
this case, it is necessary to remember, the circumstances of the 
other case as well.

Khurshed Ali died in 1905, and i a  1906, the creditors, that 
is, Lalta Prasad and Darbari Lai, demanded payment, Musam
mat Latif-un-nissa asked for time, which the creditors agreed 
to give her, provided they got security for their debts. Latif- 
uu-nissa appealed to her sister Eaui Barkat5-un->nissa (plaintiff 
appellant), who was a wealthy woman^ and she agreed to secure 
all the four mortgage debts. O n their side tbe creditors agreed 
to reduce the rate  of interest. All four mortgages were paid 
off by Barkat-uu’nissa, according to the plaint, aad these suits 
were brougbt by her to recover the amounts so paid 
sons and daughters of, Khurshed Ali and Latif-un-nissa, who also 
is now dead- This suit was filed on th e  7th of June, 1915.

The defendants are three adult sons, three adolt daughters 
and some minors under the guardianshi}^ of Musainmat Hasina 
legato . One of the %dult song, Mahbub Ali, adm ired the claim
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1919 and is the chief wifcness in the case. The two other adult 
SODS and one of the adult daughters did not appear to contest 

Hissi. Begam the suit. Two adult daughters only, Musammats Hasina Begam 
Mahbub Ali Anwari Begam opposed the claim.

.'Muk. xt is, we think, necessary to bear this circumstance an mind
in judging the value to be assigned to the evidence in the case.

The contesting defendants in this case admitted the execu
tion of the mortgages, but pleaded that the m.ortgages had been 
paid off by Musammat Latif-un-nissa herself out of her own 
funds, and that Barkat-un-nissa, in fact, paid nothing. But they 
go on to say that if the court holds that Barkat-un-nissa made 
any or all of the payments, she cannot recover them from, the 
defendants, as the payments were merely voluntary, and there
fore gave her no lien over the defendants’ property.

The court framed two main issues :—
(1) Whether the plaintiff stood surety for payment of the 

money due under the two bonds in suit; and made payments 
as surety?

(2) Whether she can obtain a decree for sale ?
The court held that the plaintiff paid off the mortgage of the 

27th of July, 1900, on the 12th of October, 1906, by a payment 
of Rs. 6,300, but that she did not do so as a surety, and therefore 
cannot get a decree for this amount.

With regard to the second mortgage, the plaintiff claimed 
to recover seven, items.

[Their Lordships set out the amount and dates of each 
item.]

The court below has held that all these payments were made 
(though it has not jdiscussed item no. 7 in its judgment), and 
apparently were made by money advanced by the plaintiff, but 
it held that, although there was no reason to  suppose that 
Barkat'Un-nisaa advanced the moaey voluntarily, still, as “ there 
was no privity of contract between the plaintiff and Darbari 
Lai, and she gave no guarantee to the latter, she did not become 
invested with the rights of Darbari Lai against the mortgaged 
property and therefore she could not get a. decree Tor sale.’' I t  
seems to have come to the conclusion that item 7  had not been, 
proved, and held that, inasmuch as iteifii no, 5 could’ flOt be
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traced in  the accouafc books of the plaintiff, i t  could not be held ■
with Gertaiaty that the plaintiff had paid it. I n  the result ib --------------- -

. . - i  . 1 ® j  p  f  BABKAT-XJK-
g a v e  p la in t i f f  a  s im p ie  m o n e j  d e c r e e  tor icem no. b, tor ktssa Bmm
Es. 1,376 with fubnre interest, and held tbat the rest of the
payments having been made more than three years before suit, Miiisr.
were irrecoverable being barred by limitation.

The plaintiff has appealed and claims to recover the whole 
amount.

[Their Lordships discussed the evideuce'at lengfch and found 
that the bulk of the money was'paid by JBarkat-un-nissa.]

We have now to discuss Barkat-un-nissa’s legal position. We 
find, as the lower courb did, that there was an oral guarantee 
given by Barkafc-un-nissa to Latif-un-nissa, and that it  was not 
voluntary. Section 126 of the Indian Contract Act makes no 
difference between an oral and a written guarantee. iSee also 
section 127 of the Aot.

W e have now to consider the effect of sections 140 and 141 . 
of the Act.

Under section 140, it seems to us that when the surety has 
paid off the whole debt, he is entitled to stand in the place of 
the creditor who has been so paid off, and under section 141 
the surety is entitled to the bane fit of every security which the 
creditor has against the debtor a t the time when the contract of 
surety is entered into. We have no doubt that Rani Barkat- 
un-nissa was fully informed about the mortgages, and tha t she 
agreed to pay up her sister’s debt, and that‘ the creditors, for 
that reason, agreed on a losver rate of in terest being charged 
in the fu ture. So far there is no difi&®ulty. .

The appellant's counsel claims that the plaintiff can take the 
benefit of both mortgagea, and is entitled  to a decree for sale 
of the properties hypothecated under both.

A difficulty at once arises with regard to the mortgage of the 
27th of July, 1900. That was payable on demand, and time began
■ to run from the date of its execution. Barkat-un-nissa (plaintiff) 
paid i t  up in full on the l 2 bh of October, 1 &O0 . H er snifc was 
brought in  1915j that is to say, within twelve years ( i f f e  paying 
it off, but long after twelve years of its execution. Qn considera
tion, we hold, tha t she should have bronght. h&r siiit oh the basis
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of this security within twelve years of its executioB, and, not 
having done so, her claim under fchis head is barred by time. 
We cannot see how she, as a transferee of the mortgagee rights,

, c an  be put in a better position than the mortgagee. She had 
Mahbtjb Am ^   ̂  ̂ -l j - j

Mian. approximately six years within which to su e ; as she did. not
sue ia this interval, we must hold that her present claim is
barred, and in so far, we accept the decision of the lower court.

The same difficulty is not present in regard to the second 
mortgage. Payments were made yearly in reduction of both 
principal and interest, up to 1918. T h e  suit was brought in 
1 9 1 5 , w ith in  three years of the penultimate payment, and the 
suit is tharefore clearly within time.

We have therefore only to satisfy ourselves that the seven  
items c l a i m e d  by the plaintiff as having been paid by her, were 
in fact so paid.

[Their Lordships found that with the exception of one item 
all were paid by the plaintiff.]

We therefore think that the appeal must be allowed in part, 
and the decree of the court below he amended.

Decree modified.
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Before Justice Sir JPramada Gharan Banerji and Mr, Justice ^iggott.
* HAND KISHOEE (Pla.intib’f) V. ABDUR EAHMAN (DHE-lSNDAsa:)*

[ \  . Civil JProoedure Coda (1908), section 104; order X L I l l ,  rule 1 (a) -  Order return-^
ing a plaint forpm entation  in the pt'oper court—Appeal.

Held that an appeal will lie from the order of an Appellate Court returning 
a plaint to te  pcessnted iH the proper court, Dalip Singh  v. Kundan Singh  
(1) followed.

This was an appeal from an order passed by the Subordinate 
Judge of Moradabad in an appeal, directing the plaint filed in 
the case to be returned to the plaintiff for presentation in the 
proper court. The suit was brought in the court of the City 
Munsif of Moradabad. One of the pleas taken in defence was 
that the suit was not cognizable by that court, but should have 
been brought in the court of the Munsif of Sambhal. The City 
Munsif, however, found against the defendant on this plea,

First Appeal no. 69 of I9l9s from an order of LaHa Prasad Johrij 
Subordinate Judge oi Moradabad, dated the 1st of February^ 1919.

(1) (1918) I. L. B., 36 A ll, 58.


