
1891 do not tliink that this is the ooiTeot interpretation of the law. 
Section 20 of the Oivil Courts Aot is intended only to define the 

CHANDEi Court to whioh an appeal lies from a decree or order of a District 
MifcSBE intended to define the ri'ght of appeal or the

^M r decrces or orders from which appeals shall lie. In support
of onr view that no ax)peal lies from an order under section 18 of 
Aot X X  of 1863, -we may refer to the case of Kazsin AU v. Anim 
Ali Khan (1), and also to a Fall Bench decision of the Madras 
High Court, Venkatmoara, In re (2).

In onr opinion, therefore, Act X X  of 1868 was npt applicahle to 
this ease upon the findings arrived at by the Court below, and the 
proceedings had in this case are therefore contrary to law and void.

We are further of opinion that the decree made in this case is 
not one that comes within the scope of section 14 of Aot X X  of 
1863.

IVo accordingly set aside the decree made by the Court below, 
&nd dismiss the suit with costs of both Courts.

Appeal alloioecl and BuiUdimimd,
H. T. H.
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Before Sir W. Comer Fetheram, Knight, Chief Justice, and 
Mr. Justice Banerjee,

1891 TIEUM SINGH and o t h js e s  (Dejpeitdants N o s . 1 to  3) v. SHEO 
EA.M SINGH (P la in tij]? )  and SHEO PEESHAD BHAG-UT
(D efehdant N o. 4).*

Attaolmeni of propcrtij deposited in, or in ihe custody of, a Court—PViorUy 
—Title to prop&rty in custody of a Court—Code, of Civil Procedure 
—Aot X IV  of 1882, ss. 372 and 278—283—SuH to set aside order 
wider proviso to s. 272, Code of Civil Proceditre,

A  suit will lie to set aside an order sucL. as is oonfcemplated by the 
proviso to soetion 373 of tLe Oodo of Civil Proeedm’e, that is, an order 
determining any question of title or priority as l>etweea the decree-holder 
and any other person in respect of money in deposit in a Court of Justice,

* Appeal from Appellate Decree No. 1771 of 1890 against the deorea of 
Batu Jadu Nath. Das, Subordinate Judge of Patna, dated the 13th of 
Angust 1890, reversing the decree of Bahu Puma Chutfder Banerjse, 
Munsif of Patna, dated tho 19th of September 1889.

(1) I. L. E., 18 Calo., 383. (2) I. L. E,, 10  Mad., 98.



The mode o f  inyastigatiojx and t]ie nature ot the order to be made under ig g j  
section 273, and the extent to  whioli suet an order is final, ara provided for  ■
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in ss. 278-"283 of the Code of Civil Procedure. SiHas

T h is  w as a  suit brougM -under the provisions of section 383 of Se e o ’E am 

the Oode ol Civil Procedure, praying fox a declaration of the Sis&h. 
plaintiffi’s right to a certain sum of Es. 501-14, realized under 
the plaintiff’s decree against defendant No. 4, wHch sum the 
plaintrS alleged had been drawn out of Court by defendants 
Nos. 1, 2 and 3, after attachment of the same by them as monies 
belonging to tieir judgment-debtor, defendant No. i ,  in eseoution 
of their decre^against defendant No. 4, and praying for recovery 
of the same with interest and costs.

The facts were shortly as follows :~ B y  a kobala or deed of sale, 
dated the 8th June 1887, the defendant No. 4 sold to the plaintilS 
the arrears of rent for the years 1291 to 1293 due to him by the 
tenants of mauza Dedour, in which mauza he held a share under 
defendants Nos. 1, 2 and 3.

The plaintiff brought suits against the tenants and recovered 
decrees on the 5th March 1888. Upon execution of these decrees 
the sum of Rs. 505 was realized by sale of the ludgment-debtors' 
properties, out of which sum the plaintiff claimed Es. SOl-14.
The' defendants Nos. 1, 2 and 3 had, however, a decree for 

o'rent against the defendant No. 4, in execution of which’ they 
attached the amount realized by the plaintiff under his decrees.
The plaintiff preferred a claim under section 278 of the Oode ia 
respcct of the sum of Rs. 601-14, but the claim was disallowed 
by the executing Court upon the ground that the claimant waa 
only a benamidar of the defendant No. 4, and that the pitt- 
ohase of the 8th June 1887 was not a fide transaction, for 
value.

The plaintiff then brought this suit, asserting his right to the 
sum of Es. 501-14, and alleging that he was not the benami
dar of the defendant No. 4, and that the kobala, dated the 8th 
June 1887, was executed hon&fide and for valuable consideration.
The Court of first instance held that the bondfides of the salo had 
not been olearly established, and dismissed the plaintiff’s suit.
Tie lower Appellate Court reversed that decision, and gave the 
plaintiff a decree for Es. 434-10, being the amount taken out of



1891 Goiu’t by the defendants Nos. 1, 3 and 3. These deiendants 
TnajM appealed to the High Oourt.
SiNflH Bclmri Qhosa appeared for the appellants.

Bahu Bhiihan Mohan Das appeared for the respondents.

Upon the hearing of the appeal the only question argued was 
whether a regular suit would lie in the present case, the question 
being as to the title or priority arising between the parties who 
claimed to be interested in the money deposited in Court, and as 
such being a question within the proviso to seotiijn 272 of the 
Code of Civil Procedure. [See Oopee Nath Aoharje v. Achcha 
Biles (1).]

The judgment of the Oourt ( P e t h e e a m , 0 J.,^and B a n e k j j e e , J.) 
was delivered by—

B a n e r j e e , J .—The only question raised in this case is whether 
a regular suit would lie for setting aside an order such as is con- 
tomplatod by the proviso to section 272 of the Code of Civil 
Procedure, that is, an order determining any question of title or 
priority as between the decree-holder and any other person in 
respect of money in deposit in a court of justice.

It is contended for the appellant that no such suit would lie, as 
there is no provision in the Code of Civil Procedure which says 
that an order of this kind is liable to be questioned by a regular 
suit, and that the intention of section 27iJ is to make the Oourt, hi 
whose custody the money or property in dispute is, the only Court 
competeiit to determine the question.

W o do not think this contention is sound, Seotioa 273 is one 
of a group of sections oommenoing with section 272 and ending 
with Beetion 280; and all that the proviso to section 272 intends, 
when declaring that the Court in which the property or money is 
deposited shall be the Oourt that shall determine any question of 
title or priority, is to make that Oourt the tribunal for investi
gating claims, as distinguished from the Oourt which issues the 
attachmeut in execution of decree, which is the Court that in 
ordinary cases has to investigate and decide upon claims. But the 
mode of inrestigatioa, the natme of the order to be made  ̂ and the
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(1) I. L. l i ,  7 Oal,, 553.



extent to ivliich such an order is final are, we thint, piovirlod for I89i
in sections 278 to 283. There does not appear to us to be any 
reason T>iiy greater finality sliould be given to an order such as is Siksh
contemplated in the proviso to section 272 than is given to an Si^n East 
order in any other claim case. The point taken before us therefore Sihuh.
fails, and this appeal must ha dismissed with costs.

A. A. c. Appeal dismissed.
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FULL BENCH.

Bifyfe Sir W. Comer IP ether am, Knight, Chief Justice, Mr. Justice 
Prinsep, Mr. Justice Wilson, Mr. Justice Pigot, and 

Mr. Justice Ohose.

MATUNGINI GUPTA (P la in tifi? )  «. EAM EUTTON EOY 1891
AN D  OTHBBS ( D e PEITDAN-Ts) . *

Hiiidu widow, re-marriage of—Marriage of Uiniti widow—Property in
herited hy Hindu widow from her first husband, forfeiture of—Hindoo 
WidoiDs Marriage Act (X V  of 1856), ss. 1, 2—Act I I I  of 1872, s. 10.

A Hindu widow inherited the property of her husband, taking therein the 
e itate of a Hindu widow. She afterwards married a second husband, not 
a Hindu, in the form provided by Act III of 1872, having first made 
a declaration, as required by section 10 of that Act, that she was not 
a Hindu.

Held, by the majority of the F u il Bench (Peinsep, J., dissenting) 
that by her second marriage she forfeited her interest in her first husband's 
estate in favour of the next heir, all rights which any widow may have ia 
herj deceased husband’s property by inheritance to her husband being 
expressly determined by section 2 of the Hindu Widow’s Marriage Act (XV 
of 1856) upon her re-marriage.

Qopal Singh v. Dhungazee (1) overruled.
PiHNSEP, J.—Section 2 of Act X V  of 1856 does not apply to all Hindu 

widows re-marrying, but only to Hindu widows re-marrying as Hindus 
under Hindu law as provided by the Act.

T h i s  suit was brought by one Matungini Gupta, the daughter 
of Bhugwan Chunder iioy, deceased, to recover certain properties

* Appeal from Appellate Decree No. 312 of 1890 against the decree of the 
District Judge of Dacca, dated the 2nd December 1889, reversing the 
decree of the Second Subordinate Judge of that district, dated the 
80th June 1888,

(1) 3 W. E., 206.


