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Before Sir Grimwood Mears, Knight, Chief Justice, @ 4 Justice Sir, Promadae
Charan Banerji.
MUBARAK FATIMA (Praingier) v. MUHAMMAD QULI KHAN
{DEFENDANT).*

Act (Local ) No. 11 of 1901 (dgra Tenancy Act ), ssction 201-—Swuit for profits
— Pravious 6ivil suit for dsclaration of title=Civil Court decision mof
relasing bo whols of tha righis of tha parties - Amendmsni of entry in the
revenis payars after instibution of suit tor profits.

In a suit for profits in & Revenue Ocurb respecting an interest in a share
amounting in all to 7 biswas, it appeared that the plaintiff had been during the
period for which profits were claimed, and was at the date of the institution
of the suif, recorded as having an interest in the whole T biswas. On the
other hand, the Oivil Court had previously decided that the plaintiff owned
aone-sixth intorest in half the 7 bizwas, though it came to no decision in
rospect of her interest in the remaining half, which was wagf property.
During the pendency of thae suit for profits the entriss in the revenue papers
were amended by the revenne aathorities and the plaintiff recorded a3 having
" an interest in half of the 7 biswas only. :

Hald that the alteration of the ravedue rezords ponding the plaincifi’s
guit for profits eould not affect the plaintiff's rights, as they stood when tha
suit was filod, prejudiziatly, Hargu Lal v. Med Singh|l) distinguished,
Lachman Prasad ¥. Shitabo Runwar (2) followed.

Tais was an appeal under section 10 of the Lebters Patent
from the judgment of asingle Judge of the Court. The facts of
the oxve are fully stated in the judgment uader appeal, which

was as follows:— ,

“The facts ave as follows ;—Musammab Mubarak Fatima was the recorded
proprietor of a share of 3 hiswas, 12 biswansis, 1) kachwansis, 9 tanwansis
and 10 anwansis in mahal Sufaid, Mundia Jagir village, Barellly aistrict.
Mubammad Quli Khan, otherwise known ag Muhammad Hasan Khan, was
also racorded co-sharer in that mahal, The lady applied to the revenus
authorities for partition of her share under the provisions of Ohaptar VII,
Tiooal Aok, I of 1901, Muhammad Quli objected to her proprietary tifle.
He wag directsd under the provisiony of section 111 of the Act to insgbitnte
withia three monthg a suit in the Civil Uourt for’the determination of the
guegtion. He instituted a sait accordingly. This guit was dismissed by the
Subordinate Judge, Bareilly, on the 10th of August, 1915, Mubammad Quli
filed an‘appeal in the court of the District Judge, Bareilly. The Distriot Judge
decided that the lady was entitled only to ¢ possession of a ones-gixth shara
by partition. The remaining two-thirds (one-sixth wag found to be the
property  of Muhammad Quli) must continue in the joint names of Amir
Hagsan Khau (ie., Muhammad Quli) and Mubarak PFatima.” To that
extént Muhammad Quli’s claim was deoreed. The decigion of the Distriak
Judge is dated the 26th of Jannary, 19;,6. It has become final,

¥ Appeal No. 75 of 1919 undor section 10 of the Lietters Patent,
(1) (1915) 29 [ndian Cases, 509.  (2) (1920) I L. B., 43 All,
53
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« No correction of the khawat had taken place up till the end of July, 1916.
At the end of July, 1916, Musammat Mubarak Fatima institnted a suit for
profits under the provisions of section 164, Liocal Act, IL of 1901, in the court of
an Assistant Collestor againsh Muhammad Qull on the basis of the old entry
that was still in existenca vecording her proprietor of a biswa 8-12-11-9.10 share.
The parfition proceedings were still in progress. On the 11th of January, 1917,
the partition court on the aunthority of the decision of the 26th of January, 1918,

. -12-11-9-1
reduced the lady’s share to hiswa 3 L-9-10

. The hearing of the profits

cage dragged on. If v.ms decided on the 5th of May, 1917 The Assistant Col-
lector took into account the fact that under the decision of the 23th of Tanuary,
1316, the lady had title only to one-sixth of her share as previously recorded,
and awarded her profits on that one.sixth share alome, She appealed to the
District Judge on this and other points. The District Judge decided her
appeal on the 19th of July, 1917, He decided in her favour (g ) that the defend-
ant was not entitled to charge lambardar's dues ag the share was revenue-free
(& minor point) and () that she must be allowed profits on her share as
recorded, i.e., on the whole bigwa 8-12-11-9-10, and could not be awarded less,
until the khewat was corvected. In support ofihis decision on the latter point
he relied on the ¥ull Bench ruling in Durga Prasadv. Hazari Singh (I L. R.,
38 AlL., 799),

“Muhammad Quli filed this second appeal on the 8th of August, 1917. His
learned counsel in the course of argument put in a jcertified copy to show that
the khewat was corrected, snd the recorded share of the Iady was altered to

biswa &%@i—qon the 20th of April, 1918. I am usually averse to admitting

additional evidence in appeal, but tho eircumsbances here aro exceptional. It
will save further complications to accept the fact that the lady’s share has
been recorded as biswa 3—1—%161—9—1—9 since the 20th of April, 1918.

% T am told thab she is making atbempts to get the entry altered once more,
I am not concerned with any such atbemps, as 1 have no judicial knowledge
of any,

“ The case thus stands. The lady’'s sbare, when she ingtituted the suit for
profits, was {recorded as biswa 3-12.11-9-10. It is now recorded as one-sixth
of that, Har cause of action was for one-sixth of the profits which the Distrish
Judge has awarded her. T donot agree with the learned Distiot Judge's
application of the principles of TL.R., 838 All, 799. That decision lays
down that & Rent Qourt in a profit suit i to accept the entry recorded in the
pspers, and not to go into questions of title, but to this is added & provigo.
The recorded entry usually settles the matter, There may be occasions—such
a8 in the present case~when the recorded entry doss not indicate the title
&g determined by » competent court, In such case the Renb Court will
decide aceording o the titla ag delermined by the competeht cour: and
not according to the recorded entry., The main prinecipls Iaid down in the Full
Bench ruling in question is that Rent Courts are not to decide guestions of
title in such cases, but to award profits on the. title|as determined by
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competen§ Civil Courty, such title usually being indicated by the recorded
entry. But when there has been no time to alter the eatry before the
institution of the profits suit, and the title is other than the title recorded on
the determination of a competent Civil Court, the Rent Court will award the
profits on the title, not on the entry.

“ This is how I read the law on thegubject in view of the remarks of
RioHArps, C. J,, at pages 806, 807 {L.L.R., 83 All.): « Furthermovre, it must be
remembered . . . amend their records.’’ I consider that the sameview was
taken in 8.A. No, 342 of 1915, Hargu Lal and others ». Med Singh and others,
dacided on the 18th of May, 1915, by Baxers1 and Rariq, 37J.

“The ghave of Mubarak Fatima as determined up to the present by a coma

8-12-11--3-10,
6

potent Civil Court, and as at present recorded is Biswa she ecan

be awarded profits on that share only.

¢« T vestore the Assistant Collector’'s decision on that point. On the minox
point whether Jambardar's dues can be claimed by the appellant, I agree with
the learned Distriet Judge, Lambardav's dues are payable to the lambardar
as his f26{or his trouble in collecting the land revenue, In this mahal there
is no land vevenue to calleet, the mahal being ravanue-free, Lambardar’s dues
cannot accordingly be charged.

“The decree will be modified accordingly.

« The appellunt having succeeded on the major point the respondent will
pay her own costs in this Court aud those of the appellant. She will pay her
own costs and those of the appellant in the courb of the Distrviet Judge,
The costa in the court of the Assistant Qollactor will be as diracted by hig
order of the 5th of May, 1917, '

The plaintiff appealed,

On this appeal —

Munshi Shiva Prasad Sinha, for the appellant.

Mr. S. A. Haidar, for the respondent.

BANERJI, J. :—The suit which has given rise to this appeal
was brought by the plaintiff appellant in the Revenue Court
for her recorded share of profits {or the years 1320, 1321 and
1322 Fasli. Property comprising 7 biswas and odd belonged to
one Rahim-un-nissa Bibi. She had three souns, two of whom pres
decvased her. The plaintiff is the daugkter of one of the pre.
deceased sons. The defendant is the son of a third son who
survived her, In the revenue papers the name of the plaintiff
was entared in respect of a 3 biswas and odd share, i.e., one
- half of the 7 biswas and odd which belonged to Rahim-un-nissa,

The plainsiff applied for partition of her recorded share in the’

Revenue Court. Her application was resisted by the defundant,
who alleged that she owned no shave in the property, ber father
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having predeceased Rahim-un-nissa. He was referred by the
Revenue Court to the Civil Court under the provisions of section
111 of the TLand Revenue Act. Thereupon he brought a suit
in the Oivil Court for a declaration that the present plaintift
had no interest in the property in question. This suit was tried
by the Civil Court, and it was finally decided that what Rahim.
un-nissa had done was this. She made a wagf of one half of
the property and appointed the plaictiff and the defendant
trustees of this wagf; as regards the other half the plaintiff
was to get one-third, the defendant one-third and the sons of the
second predeceased son were to geb a third share; but the names
of the plaintiff and the defendant only were to be recorded in
the revenue papers in regard o this portion of the property,
namely, one half of the 7 biswas and odd. The plaintiff’s name
thus was recorded in regard to 3 biswas and odd, that is to say,
one half of the 8 biswas and odd which became waqf property
and one half of the remaining 8 biswas and odd, total 3 biswas
and odd. It was in respect of this 8 biswas and odd that the
plaintiff claimed profits. During the years in question her
name was recorded in regard to the 3 biswas and odd, and at
the time when she instituted her suit her name was similarly
recorded. The plaint clearly shows that she claimed profits for
the whole of 3 biswas and odd, and this, as we have said above,

includes the wagf property as well as the remainder of the
property, in regard to both of which her name was recorded in

respect of one-half, The court of first instance granted a
decree to her for a sixth share. This was clearly erroneous,
because in the civil suib, to which we have referred, what the
court held was that in her own right she was entbitled to one-
sixth of the.7 biswas and odd, that is to say, to one-third of 3
biswas and odd, But it came to no decision and it passed no
decree in respect of the 8% biswas and odd which was wagqf
property, but it stated in its judgment that she was to have a
half share in the wagqf as one of the two trustees of the wagf,
The lower appellate court was of opinion that as the name of
the " plaintiff was during the years in question and at the
time of the institution of the suit recorded in respect of 3 hiswas
and odd, she was entitled to a decres forthe whole of her claim
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and for this view it relied upon ths decision of the Full Bench
of the whole court in the case of Durga Prasad v. Hazari
Singh (1), A second appeal was preferred to this Court and
the learned Judge of this Court who heard the appeal reversed
the decree of the lower appellate court and restored that of the
court, of first instance. The learned Judge relied on the fact
that since the institution of the suit the Revenue Court had
caused the entry of the name of the plaintiff to be amended and
had entered her name in regard to one-sixth of 3 biswas odd.
It is manifest, having regard to the decision of the Civil Court,
to which we have referred above, that this entry was eclearly
wrong. What the Civil Court held was that the plaintiff was
entitled in her own right to one-sixth of the whole of the 7 biswas
and odd, and not to onz-sixth of 8 biswas and odd, which was
one-half of the 7 bisawas and odd. Tae Revenue Court in
entering her name in regard to one-sixth of 3 biswas and odd
was thus clearly in error. But we have nof to deal with that
question in the present case, inasmuch as ab the time when the
suit wag instibuted and during the years for which profits were
claimed the nams of the plaintiff stood recorded in regard to 3
biswas and odd. Her name was rightly recorded in regard to
the whole of that share because she wag trustee of one-half and
she was to remain recorded according to the will of Rahim-un-
nissa in respect of the remaining hilf of Rahim-un-nissa’s share,
The fact that the Revenue Court had during the pendency of
the suit made alterations in the papers could not affect the
question which the court had to decide in the suit brought by
the plaintiff. This was the view of the learned Julges of this
Court who. decided the case of Lachman Prased v, Shitzbo
Kunwar (2). Reliance was placed o2 behalf of the respondents
on the case of Hargu Lal v. Med Singh (3). Taat case ig
distinguishable from the present. In that case, before the in-
stitution of the suit for profits the Civil Court bad already
decided the question of the title of the parties and had held that
the plaintiff had no title. Therefore, in accordance with the
ruling of the Full Bench in Bhawani Singh v. Dilawar Khan (4),
(1) (1011) I, L. B., 88 AIL, 799, (3} (1915} 29 Indian Cases, 509,
(2) (1920) L L. B,, 43 AL, 177, (4) (1909) I.Li R., 81 AlL, 358.
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the provisions of section 201 of the Agra Tenancy Act did
not apply to the case. In the present suit the decision of the
Civil Court did not relate to the whole of the rights of the
parties. It only decided the question relating to her personal
share in the property under the will of Rahim-un-nissa Bibi
which she had made orally before her death and which was in
accordance with the written will deposited by her with the
Registrar. The question of title had not been compleiely
decided before the institution of the present suit, and therefore
in the present suit the plaintiff was entitled to obtain profits in
respect of the share which stood recorded in her name at the
date of the institution of the suit and during the years for which
profits were claimed. In this view the decision of the lower
appellate court was correct and it must be restored.

Mgags, C, J.:—O0n the main question I entirely agree, and
also on the subsidiary question that the order of the Kevenue
Court of the 11th of January, 1917, was incorrect, This can be
proved to demonstration by taking figures; approximately, the
neb income derived from the 7 biswas odd, which formed the
property of Musammat Rahim-un-nissa, comes to Rs, 960: on g
proper division of that Rs. 960 the wagf would get Rs. 480, the
plaintiff would get Rs. 160, the defendant would get Rs. 160,
and Abid Husain and Hamid Hasan, the two sons of Wida
Husain, would get Rs. 80 each. The addition of all those sums
exhausts the Rs. 960. 3o therefore it will be scen that the shar;
of the plaintiff in this matter was 7 biswas odd over 6 and not
3 biswas odd over 6, and thal the vesult of the decision of the
Revenue Court is that they have cut down the lady’s share by
one-half in complete violation uf the terms of the oral will and
the decision of the Civil Court.

This series of litigation between the parties is lamentable
and we trust that they will agree jointly to present a petition
to the Revenue Court so that they may get fair and just entries
wade in respect of this property so as to prevent future litiga-
tion. - If the defendant desires to carry out the terms of the
oral will, nothing is simpler than that he and the plaintiff
should meet at proper intervals and that he should then give

an account of the colleciions, One-half of those collections
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should be set aside for the trust, oune-third of the remainder
appropriated to himself, one-third of the remainder handed to
Mubarak Fatima and the final one-third made over to the two
sons of Fida Husain, Between themselves they should agree
as to the way in which the one-third allocated to the trust
should be dealt with.

By taE CouRr:—Weallow the appeal, seb aside the decree
of this Court and restore that of the lower appellate court with
costs of both the hearings in this Court.

Appsal decreed,

Bafors Jir Grimwool Maars, Enight, Chisf Justice, and Justics
Sir Pramada Charan Banerji.
RAM SARUP anNp ANOTEER (PrLamNTIFFs) v. BHARAT SINGH AND OTHERS
(DerENDANTS), ¥
Hindu law—Joint Hindu family—~Mortgagss oxscuted by father— Antece-
dent debs ?—=Civil Procadurs Cods, 1993, order XXI, ruls 66—Sals
proclamation ol mentioning ewislencs of  decres-holder’s  morégage

—Wheher mortyays enforceabls ajuinst auction purchaser —Hstoppsl.

The father of & joint Hindu family first borrowed Rs. 500 on a promissory
note. It was stated in the note that the money was borrowed in order that
it might form part of a mortgage thereafler to be executed. He then,
having borrowed some more money from the morigagee, executed a ‘mortgage
of thejoint family property for R, 1,000. There was no sabigfactory evidence
that any of the monsy purporbing to be secured by this mortgage was borrowed
for family necessities or thab any paxt of the debt was inourred apart from ‘he
ownership of the joint estate or the security afforded or supposed to be available
by such joint estate. Subsaqueably, the mortgagor borrowed more money on
promissory notes and executed a second mortgage for Rs. 5,000 consolidating
all the previous debts,

Hpld, on suit by the mortgagee for sale on the basis, of the second mort-
gage, thab ib was not proved that any of the money purporting to be secured by
this mortgage was an ¢ anteselent debt ' within the meaning;of the ruling
in Sahu Bam Chandra v. Bhup Singh (1). ’

Held also, that where the plaintiffs, mortgagees; who also held a simple
money decree against the mortgagors, applied for the sale of certain property of
the judgment-debtor, expressly mentioning that it was subject to their
morbgage, but, for some reason unconuected with any action or stalement of
the plaintiffs, the mortgage was not notified in the sale proolamation, the
plaintiffis were no% thereby preoluded from - subsequently . enforcing . their
mortgage against the auction purchasers.

* Tirst Appeal No. 393 of 1918 from a decree of Rama Das, Subordinate
Judge of Furrukhabad, dated the 30th of Angust, 1918.

(1) (1917) I L. R., 89 AlL, 487,
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