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of the disputeJ gliats was granted by Sumer from whom the 
defendants claimed title. In our opinion the right which the 
plaintiff claimed in respect of the ghat is a right to property 
and is a right which is heritable under the Hindu law. The 
plaintiff is therefore entitled to the four ghats which he has 
claimed. The widow of Chedi Tiwari made a will in respect of 
these ghats in favour of Sumer, but this will could not have any 
effect after her death, and therefore under the will the defen­
dants cannot be held to have acquired any title. The will, how­
ever, proves one fact, namely, that the ghafca belonged to Chedi

■ Tiwari and were subsequently in the possession of Musammat 
Parbati, his widow.

In these circumstances we are of opinion that the court 
below ought to have decreed the plaintiff’s claim in respect 
of the four ghats in addicion to His claim in regard to the housec 
The plaintiff is also entitled to mesne profits in respect of the 
ghats and those mesne profits should, we think, be determined 
in further proceedings under order XX, rule 12, of the Code of 
Civil Procedure.

We aceordingly allow the appeal, mod.ify the decree of the 

court below and grant a decree to the plaintiff for posseasion 
of the four ghats claimed by him and also for meane proEta to be 
determined as aforesaid under order XX, rule 12. The appellant 
will have his costs of this appeal and also in the conrfc below as 
regards this part of the claim.

Apioeal clecrmL

BBfora Mr. JusHô  Qohul Prasad, and Mr. Juskic& Siiici>t6= 
S R IN E W A S  (PiiA.iNO}iFP) V. E A M  D E O  (Deb'Bndaks)=*> 

Oontrcici'-̂ Wag&rin'j contrac -̂^Gritsriafor dstermming whether afijec-ulative 
co)ii}Wl> is also a loagormg cojiiraoL 

W hen parsons wlio aro in a position  to onrry out a contract at tlae tim e ' of 
m aking the contract or can reasonably be exp acted to bo in  that position when 
(ilLQtimQ of poriorm auca falls d u e , coa k a o t  to recazYa or deljyer goO(3a. at a  
tuturs dsvtQ, such contraots are n o t  necessarily wagering contracts bacause an 
elem ent of speaulabion enters into tlaem, evan if tlie contraot provides for tke

®^,Seoond Appeal No, -561 o f 1919 fio m  a decree of E , H . Aslivvorthj 
B ietrict Judge of Oawnpote, dated the 30frh of January, 1919, oonfirm ijig  a 
decree of K shirod Gopal M ukerji, Subordinate Judge of Cawnpore, dated the 
21st o f M ay, 1919;
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a ltarn a ti'va  o f  r e c e iv in g  or p a y in g  o n  d ifferen ca a  in s t e a d  o f fo r  a c t u a l  d e l iv e r y .  

T h e  d e te r m in a t io n  w lie tla er  t h e  partiess in t e n d  to  ta k a  d a liv a r y  i s im p o r ta n fc  

S B t  N e w a s  ia  a r r iv in g  a t  a  d e c i s io n  a s t o  w h e t h e r  s u o h  c o n t r a c t s  a r a o r  a re  n o t  b y  w a y  o f

«• wager> an d , a n o th e r  im p o r ta n t  e s a a o t ia l  i s  w h a th a e  th e  p a r t ie s  a r e  d e a lin g  w i t h

R am D e o . a c t u a l  c o m m o d it ie s  t h a t  th e y  a r e  h a n d l in g  or  e x p e c t in g  to  h a n d le ,  o r  a g r e e in g

to  s e t t le  a n  a c c o u n t  a c o o r d in g t o  f lu c tu a t io n  i n  p r ic e s  o f  c o m m o d it i e s  in  w h i c h  

t h e y  d o n o t  h a v e  a n d  can  n o t  o x p e a t  to  h a v e  a n y  r e a l t i t l e .

The facts of the case sufficiently appear frota the judgment 
of the Court.

Dr. Kailas N'ath Katju, for the appellant : —
In view of the fact that both parties had cloth shops the 

hurden of proving that the contract ■v̂ 'as a wagering contract lay 
heavily on the defendants. Speculation does not necessarily 
make a contract a wager. Every forward contract is a specula­
tion. The mere fact that one party to a contract for sale of goods 
did not intend to deliver, even if known to the other party, does 
not vitiate the contract unless there is a bargain that delivery 
is not-to be called for; Bhagwandas Parasram v, Burjorji 
Btiticnji Bomanji {1)̂

Babu Saila N'ath MuJcerji, for the respondent 
The agreement on the face of it shows that no delivery was 

intended. The fact that the plaintiff was at liberty to purchase or 
sell at Rs. 12-12 clearly indicates that the intention wa<=! to take 
the difference. Since it was not certain whether the plaintiff 
would buy or sell no delivery could possibly have been con­
tem plated. This is what the courts below have clearly found, 
and the finding is one of fad. Moreover, the court of first 
instance found that the plaintiff appellant was not in a position to 
take delivery of the cloth even if the defendant had made a tender. 
That finding has not been disturbed by the lower appellate court. 
Under such circumatances the courts below were quite right 
in finding that the transaction was a wagering contract j The 
Umversal Stock Mxohange, Limited v. David Straohan (2), In  
re Qieve au'-l Kong Yee Lone'<& Go. v. Loivjee Nanjee (4s), 
The case reported in I. L. R., 42 Bombay, refers to pahhi adhat 
or wholesale import. In the present cape it has not been shown 
that either party was a pa f̂ka adhatia or wholesale importer.

(1) (1917) I  L . B , 42 Bom ., 87S. (3) (189^) L. R ., Q. B . D ., 794.
(2) (1896) L. R ., A, 0 „  166. (i) (1901) I. L , E „  29 Oalc., 46 i.
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1921Dr. Kailas Nath Katju was heard in reply.
G o k u l  Prasad  and St u a r t , JJ. :—The facts of the suit; out 

of which this appeal has arisen areas follows-.“-Sri Newas of 
Oawnpore, who alleges that he keeps a shop for the sale of cloth. ®̂o■
ia Kahii Kofchi, Cawnpore, instituted a suit against Kara Deo 
Agarwala, whom he alleges to be another cloth dealer in Dal 
Mandi, Cawnpore, on the following allegations. He stated that 
on the 1st of July, 1917, the parties had agreed that Sri Newas 
should pay Ram Deo Rs. 250 which Ram Deo was to retain in 
any circumstances, that on the 15th of February, 191$, Sri Newas 
should be at liberty to purchase 250 tJians of markin of specified 
quality from Ram Deo at Rs. 12-12 a piece or to sell to Ram Deo 
250 pieces ab the same price. The contract was a contract which 
appears to be not unusual in certain towns in India and is known 
as a wxzrana sauda. Under it, one party pays to the other party 
so much money out and oat, t b . 3  receiver of the money is safe­
guarded if the market fluctuates within certain limits, but if the 
market fluctuates outside those limits he loses money. The 
case for the plaintiff in the court of the Subordinate Judge was 
tbats 0̂ 1 fcliQ 15th of February, 1918, (the date fised for the purch* 
ase or sale of the cloth) fche price of ma>rJcin which was fixed in 
the agreement at Rs. 12-12 a piece had risen to Rs. 18-12 and 
that he had demanded delivery of 250 pieces at that price and 
that, since the defendant had neither given delivery of the eloth 
not paid damages, he sued him for Bs. 1,500 damages. The defen­
dant denied that he entered into any transactioa. He denied 
receipt of the Rs. 250. He further set up that such a transaction, 
even if proved, was bad as a wagering; transaction. The learned 
Subordinate Jadge found that the defendant had entered into 
the transaction as alleged by the ■ plaintiff and: had received 
Rs. ‘250. He found that the parties bad never had any intention 
of buying and selling clooh and that their intention had sim.ply 
been to receive or pay on differences according to the state of the 
market. He found that the plaintiff was not in a position to make 
delivery or take delivery on due date. He laid stress on the fact 

that the plaintiff had not produced his accounts to show wh -ther 
he could take delivery or make delivery on due date. He dis* 
missed the suit holding that the transaetion was a wagering
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Sbi Newas
V.

•Lraasaction and permitted the defendant to retain the Rs. 250. In 
appeal the learned District Judge arrived at the following conclu­
sion. He fouiid that the defendant had entered into the contraot 

Bam Deo. the plaintiff and Had received Es. 250. He found that the
transaction was a wagering transaction and dismissed the appeal. 
He did noti enter into the question as to whether the plaintiff was 
or was not in a position to make or tal̂ e delivery. The decision 
of the case in the conrts below has not been satisfactory. Several 
points have been lost sight of. No attempt was made to discover 
the exact position of the parties in the cloth trade. It is not 
deaied now that both parties are cloth merchants. If both parties 
are cloth .merchants the court should have arrived, at some 
decision as to the exteat of their business, whether they were or 
were not in a position to buy or sell 250 pieces of mar/ciu, what 
were their fmancial resources, and how such a transaction as that 
suggested would affect them. Both courts have in our opinion 
jumped to a conclusion that the transac tion must be a wagering 
transaction without considering the conditions of the parlies as 
throwing light,^upon the nature of their intentions. The law 
as to wagering contracts is discussed in many decisions. We 
need only refer to the decisions in The Universal Stock Exchange, 
Limited v. David Btraohdn {1), In re Gieve (2), Kong Tee Lone 
& Co, V, Lowjee Nanjee (3) and Bhagwandaa ramsmm, v. 
Burjorji Ruttonji Bo7Yia7iji{4i). The law may b© generally stated 
tohe as follows. When persons, who are in a position to carry out 

: Gonfcraict at the time of making the contract or can reasonably be 
expected to be in that position when the time of performance 
falls due, contract to receive or deliver goods at a future date, 
such contracts are not necessarily wagering oontracta beoduse 
an element of speculation enters into them even if the contracts 
provide for the alterhativG ofreceiviJig or paying on differences' 
instead of for actual delivery. The determination whether the 
parties intend to take delivery is of course important in'arriving 
at a decision as to wh ether such contracts are or are not contracts 
of wager, and another important essential is whether the parties 
are dealing with astual commodities that they are handling oi?

(1 ) (1896) L. s., A. 0 .,  166. (3) (1901) I. L. R ., 29 Oalo , 461.

(3) (1899) L . R ., Q. B: D ., T9 L (4) (191?) I. L. R ., B om  j m .
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expecting to handle, or. agreeing to settle an acoounb according 
to fluctuation in prices of commodities in which, they do Bot have 
and cannot expect to have any real title. We do not think that w. 
the learned Districb Judge approached the decision of the case 
from these points of view. We accordingly send the case hack 
to his successor to decide the following remanded issues ; —

(1) Was {a) Sri Newas (6) Ram Deo in a position to sell or 
purchase thins of mirhin at prices varying from Rg. 12-12 
to Rs. 18-12 a than (i) on the 1st of July, 1917, (ii) on the 15th of 
February, 191S ?

(2) Did Sri Newas ask Ram Deo to deliver him 250 ihans ot 
marhin on or about the 15 bh of February, 1918 ?

The parties will be allowed to produce evidenoe on these 
points. The learned District Judge will, after hearing the 
evidence and the arguments and considering the evidence 
previously aiducad, decide these issues and return the evidence 
and his findings to this Court within two months from the date 
of the receipt of this order. Ten days will then be allowed j for 
objections,

Tsams remitted^
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Befors Sir Qrmwood, Mmrs, Knight, Ghief Jusbioe, and Justice 
Sir Prmiada Charm Bamrji.

B A M A  SH A N K A R  P R A S A D  ( P l a i n t i f f )  v G H U L A M  H U S A IN  1921
AND OTHEBS (Dependants),* A r̂iljQ.

Act No. IV o f  1882 [Transfer of Pro^Qrty Aci), saaiiom 82 and ^Q-^Mortgage^ ---------- —— '
Coniriiution bstween ssueral propsrt'm suhjsoi ta aama morbgap-^Part 
of mortjajed proj}ar6i/ passing to auaiion purchasers ai a court sale~^
Mortgaga momrj rmlissdfrom ;pro^$rby romalnhig in hands of mortgagor 
--‘ liortgagor’s right of co:%trihution against the auction ptirohasers.
Some out o f aevsral properties COY8C0I  by a m ortgage were sold, subject 

to the m ortgage, in  exeoufcion o f a simple m oney  decree against th e  m ortgagor.
The mortgagee than brought to sale in esQoniion of his deoree on iliQ mortgage 
a village, L .,  wKich. still rem ained in  tha poasasaion o f tha mortgagor^ and 
tlie proceeds o f tlie sale o f  this village being insufficient to satisfy the decree, 
subsequently Gaiised a sliare in  another village, D , in  the possession of the 
m ortgagor, to be sold. In  this way the m ortgage deoree -was fu lly  satisfied.
Thsreaftsr the m ortgagor brough t a STi'.t fox contribution  against the auction

* Second Appeal ITo, 86 o f 1919 from  a decree o f I. B. M uiidle, Addi- 
tional Judge o f Gorakhpur, dated the 29th o f O ctober, 19i8^ coafirm ing a decreo 

Shambhu N ath Dube, Second Additional Subordinate Judge of Bagti, date^ 
tih® 3lst of M ^y, 1918,


