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There was thus no bar of res judicata against the defendants
' respor.dents and it was open to them to take the pleas which

Damsar: Lay . .
PR they took. These pleas have been decided on the merits and

Goprxo BAM. 1 .ve been rightly decided. The appeal, therefore, fails and is
dismissed with costs.
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Appeual dismissed.
Before Sir Grimwood Mears, Enight, Chief Justice, and Justice Sir Pramada
' Charan Banerji.
Aﬁfﬁ,lg_ " SRI THARURJI (DErENDANT) 0. NANDA AHIR (Prarsterr) *
Hindy law—=Mitakshara, Chapler 1, szclions 27,28 and 29~ Joint ancestral
ln-o;mrzsy.—Giﬂ.of portion by ene membsr for pious purposssSe=Circuin-

stances in which such gif! is valid. ,

The second and third of the oirocumstances stated in paragraph 28 of
Chapter 1 of the Mitakshara as justifying a transfer of joint ancestral property
by one member of the family are not governed by the preceding words “in a
{ime of distress ™ ; bnt there are three separate and distinct exceptions.
Thus the gift of a portion of the joint ancestral property made. by one member
of the family for pious purposes is valid, though not made in a time of
distress.

The term ‘¢ pious purposes” as used in paragraph 28 does not nocessarily
mean indispensable duties, such as the obsequies of the father, eto.;
mentioned in paragraph 29, '

Gopal Chand Pinde v. Babu Eunwar Singh (1) and Raghunath Prasad v,
Gavind FPrased (2) referred to.

THis was an appeal under section 10 of the Letters Patent.
The facts of the case appear from the judgment under appeal,
which was as follows :— '

“Tay appellant in this second appeal is Bri Thakurji, through Parmeshwar
Dag.  The suit was instituted by one Nanda Abir and the relief claimed by

him was that a decree might be given him for possession of 15 gandas and 4%
dants share together with sir lands eto., by removal of the unlawful possession
of the defendant, first party, and cancelment of & wagfnama so called, dated
the st of November, 1911. In the lower appellate court’s judgment the facts
are given that onthe lst of April, 1901, Sonai Ahir, father of the plaintid,
executed a deed of gift of 1} pies out -of 15 gandas and 4} dants in {avour of the
defendant no. 1. The sllegation was that this property was joint property of
the family; that Sonai aforesaid had no right to give it in gift ; that the
defondant had taken possession of the-entire 15 gandas snd 43 dants; the
property was the se.f-acquired property of Sonai. The finding of the lower
appellate court is that he agrees with the Munsit that it was satisfactorily proved
that Sonai acquired the property in question from the income of tha joinﬁ

* Appeal No. 18 of 1920, under section 10 of the Letters Patent:
1) (1848)68. Ds A, L. P, 2¢.  (2)(1885) L. L. R, 8 AlL, 76.
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ancestral property and that at the time he acquired it, he, Nanda and his
other song ware joint with him, and that Sonaihad no right %o give tha pro-
perty away by gifé. The lower appellata courb decread the plaintiif's claim for
recovery of posgossion of 13 pies only and declaved the deed of gift in respect
of it invalid. On bebalf of the appeliant it is contended that the gift being
only of a small portion of the donor’s properby was valid under the Hindu law
and in support of this contention reference iz made to a passage in the
Mitakshara, being slokas 95 and 29 of the Mitakshara, Chapter 1, section 1,
in part 2 of the Law of Tnheritance.” Reference is also made fo the ca of
Gopal Chand Pands v. Babu Kunwor Singh (1) snd Raghunath Prosad .
Gobind Prasad (2). Inthis last named case the learnel Judges say:— An
examination of the authorities is sufficient to show that a father is competent
to deal with ancestral property, not only for the especial exigencies mentionad
by the Judge, but also to make pious and reverential gifta to Brahmans as
. Brahmutra, Krishnarpana, algo gifts from affection towards Vishnu and other
divinities.” Tooking into the original text in the passage quoted, this geems
to be an extension of the word there nsed. Paragraph 27 begins by saying that
it ig settled that ownership in the father’s and grandfather's estate is by birth,
and paragraph 96 is cited as nn exception to the above but ona of the limita.

tion attached to this exception i¢ that the alienation must be during season -

of distress (apab kale) for the sake of the family and especially for piong
purposes. I do mot think we can eliminate the words ¢ during a season
of distress’ from the rest. Following the ordinary rules’of interpretation
they qualify the following words; and in the present case, it has not been
establishel that the transfer in dispate was made ¢ during a season of distross. ”
It is suggested thab the mention mada in the plaint in paragraph 2, namely,
that ¢ the plaintif was sentenced to transportation for life in a murder case
and after sixteen years he was roleased #nd came hare in Jotk lagh*. covers the
provision ¢¢ during & season of distress.®” Ihave been referred to no evidenca
which shows that the fransfer was made ¢ during a season of digtress.” Ido
think it safe to take this exception and to qualify it in &ny away. Then besides
that, we have the case of Sahu Raw Chandra v. Bhup Singh (3), which lays
down hroadly that joint family property cannot bte the subject of gift, sale or
wmortgaga by ons eo-parconer exoept with the consent, express or implied, of all
the other co-parceners. For the passage from the Mitakshara soe page)d42.
For these reasons I dismiss thig appeal with oosts.?”’ '

The defendant appealed. ,

Pandis Uma Shankar Bujpai a.nd Munshi Janaks Pershed,
for the appellant. -

Babu Saila Nath Mu,ker]z for the respondent,

Mgzags. C.J., and BaNEgJL, J.:—~The father of the plaintiff to
the suit out of which this appeal bas arisen made a gift of a
portion of the family property on the 1st of January, 1911, to

(1) (1848) 58. D. A4, L. Py 2. (3) (1385) I L. R, § AlL,.6.
(8) (1917) L. L.iE., 89 All, 487,
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a deity for the purpose of a temple. Subsequently a relinquish-
ment was obtained from the manager of the temple, but the
relinquishment was cancelled at the instance of the manager
upon the institution of the suit, On the 18th of September,
1915, one of the soms of the grantor brought a suit to have
the gift set aside, but his suit was dismissed. The presen
plaintiff, who states that he was imprisoned in jail at the time,
brought the present suit for a declaration that his father was
incompetent to make a gift of & portion of the family property
in favour of the idol.

The suit was decreed by the courts below, and on second
appeal to this Court the decrees of those courts were affirmed
by a learned Judge. He based his judgment mainly upon the text
of the Mitakshara contained in paragraph 27 of Chapter I. He
was of opinion that the words ¢ during a season of distress ™
in that paragraph governed the remainder of the cases which
would justify a gift or mortgage or sale and that as it- was not
proved in the present instance that the gift to the idol was made
during a season of distress, it was invalid and not binding on
the plaintiff,

Paragraph 27 provides that in the case of joint ancestral
property a gift, mortgage or sale by one of the members of
the family without the consent of the other members is invalid ;
and paragraph 28 provides an exception to the rule.  That

. peragraph runs as follows: “HEven a single individual may

conclude a donation, mortgage or sale of immovable property
during a season of distress, for the sake of the family and
specially for pious purposes.” As we have said above the
learned Judge of this Court was of opinion that the words ¢ during
a season of distress ' also governed the expressions ¢ for the sale
of the family and specially for pious purposes,” We do not feel
ourselves justified in following the view of the learned J udge.
In our opinion the three circumstances which are mentioned in
paragraph 28 are exceptions to the general rule laid down in
paragraph 27 and musb be deemed to be disjunctive clauses. The
circumstances which would justify transfers are, as statedin
that paragraph (1) a season of distress, (2) for the sake of the
family and (8) specially for pious purposes., Each one of these
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clauses seems to us to he an exception to the rule, independently
of the other clauses. This appears to have been the view which
has been adopted ever since the year 1843. In Gopal Chand
Pande v. Babu Kunwar Singh (1) it was held that a gift of
a small portion of joint family property for pious and religious
purposes was a valid gift binding on all the members of the family.
That case was decided upon the opinion of the Pandit who was
consulbed in the matter, No reference was made in that
opinion or in the judgment of the Court to the words “ during a
season of distress ” as being the governing clause controlling
the clauge authorizing a gift for religious purposes. This cage
was followed in this Court in the case of Raghunath Prasad
vs Gobind Prasad (2). In Trevelyan's Hindu Law, page 284,
the same view was adopted and the rule as laid down in the
case decided by the Sadr Dewani Adawlat was stated to be
the rule on the subject. In West and Biihler’s Hindu Law, at
page 203, the same rule was mentioned and this was also the
conclusion of Mr. Ghose as statedin his work on Hindu Law,
Vol. I, p. 476. We think that there is no sufficient justifica.
tion . for departing from the view which has prevailed on the
subject ever since the year 1843.

On behalf of the respondent it was contended that having
regard to the terms of paragraph 29 the expression “ pious
purposes”’ in paragraph 28 must be held to be equivalent to
* indispensable duties " such as the obsequies of the father or the
like as mentioned in paragraph 29. We do not agree with this
contention. We think that paragraph 29 was the author’s com-
mentary on what the rule was -stated to be in the preceding
paragraphs, specially in paragraph 28, We do not think that
the last portion of paragraph 29 was intended to be a limitation
of plous purposes as mentioned in paragraph 28. We are
unable to agree with the declslon of the learned Judge of this
Court.

'We accordingly -allow the appeal, set aside the decrees of

this Court and of the courts below a.nd d1smlss hhe smt Wlt.h

" - costs 1n all courts,
. _ Appeal decreed.
(1) (1843) 5 8, D, A, L. P, 24.  (2) (1885) L L. R., 8 AlL,, 76,
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