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There was thus no bar of res judicata against the defendants 
respondents and it was open to them to take the pleas which 
they took. These pleas have been decided on the merits and 
have been rightly decided. The appeal, therefore, fails and is 
dismissed with costs.

Appeal dismissed.

'Befou Sir Grmwood Mearŝ  KnigU  ̂Chief Justice, and Jwtic& 8ir Prmiada 
Charmi Bamrji.

SRI T H A K U R T I (D efendaitt) v. N A N D A  A H IR  (P la in t ie ’e’ ) *
Elndu law-~~MitaJishara, Chaiiter ly $3ot,ioiis'2.1,28 and 29 ~Jo'mt ancestral 

p-oierty’-^Qi^tof ̂ ortio'/i by one vwrnldr for ;piom imr^osas-^Gircum' 
stances in which such gif t is valid.
The second and tliird of tlia oiroumstanoag stated in paragrapli 28 of 

Chapter 1 of the Mitakshara as justifying a transfer of joint ancestral property 
by one member of the family are not goyernsd by the pteceding words “ in a 
Cima of distress ’* 5 but there are three separate and distinct esceptiona. 
Thus the gift of a portion of the joint ancestral property made by one member 
of the fanuly for pious purposes is valid, though not made in a time of 
distress.

The term  “  pious purposes”  as used in  paragraph 28 does not necessarily 
m ean iadispensable duties, suoh as the obsequies of the father, etc., 
m entioned in paragraph 29.

Qoĵ al Chand Fdnde v. Bahu Kunmar Singh (1) and Eaghunath Prasad y . 

Qovind Frasad (2) referred to .

This was an appeal under section 10 of the Letters Patent, 
!Ihe facts of the case appear from the judgment under appeal, 
■which was as follows

“!Ehs appellant in this second appeal is Sri Thakurji, through Parmeshwas 
Uagi The suit was instituted by one Nanda Ahir and the relief claimed by 
him was that a decree mlghb be given him for possession of 15 gandas and 
dants ehara together with sir lands eto., by removal of the unlawful possession 
of the defendant:, first party, and oancelment of a waqfuama so called, dated 
the 1st of November, 1911. In the lowei appellate court’s judgment the facts 
are given that on the 1st of April, 1901, Sonai Ahir, father of the plaintiff, 
esecuted a deed of gift of 1| pies out of 15 gandas and 4.̂  dants in favour of the 
defendant no. 1. The allegatiijn was that this property was joint property of 
the family ; that Sonai aforesaid had no right to give it in gift; that the 
defaridant had taken possession of the entire 15 gandas and i| dants; the 
property was the seif"acquirod property of Sonai. The finding of the lower 
appellate court is that he agrees with tha Munsif that it was satisfactorily proved 
that Sonai acquired the property in question from the income of the joint

*  Appeal No. 18 of 1920, tinder section ID of tjie Jlietters Pat&nifi 
Di A., L .P ., m  (2) ( 188S)I. L. B., 8 A11. ,^ 0.
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aucastral pcoperfcy and t ta t  at tlie tim e ha acquires it, he, ISTanda and hig 
otlier sons ware jo in t witli HrQ, and that Sonai had no right to give the pro
perty away by gift. Tha iowec appellate court deei’ead the p laintifi’s claim  for 
recovery o£ possassion of 1-| pieg only and declared tha dead o? gift in respect 
of it invalid. On behalf o f th e appellant it is contendsd that-, the g ift hein^ 
only of a small portion of the d onor’s property was valid under the H indu law  
and in support o f this contantion reference is made to a passage in the 
MUahslmra, being slokas 23 and 29 of the MitaliSJiara, Ghaptes 1, aeotion 1, 
in  part 2 o f the Law of Inheritance. Referance is  also mada to the sa of 
Qopal Ghatid Pand& v. Babu Kujiioar Smgh (1) aad Baghunath Prasad v. 
Qobitid Prasad (2). In  this last named case the learned Judges say j—-“ An 
exam ination of the authorities is sufficient to  show that a fathee ifs competent 
to deal w ith  ancestral property, n ot only foe tha especial exigencies m entioned 
by the Judga, but also to m ake pioua and reverential gifts to Brahmans as 
Brahm utra, Krislinarpana, also gifts from  affection towards V ishn u  and othej? 
divinities,”  Looking into the original text in  the passage quoted, this aeem^ 
to be an extension of the word there used. Paragraph 27 begins by  saying that; 
it is settled that ownership in the father’ s find grandfather’ s estate is by  birth , 
and paragraph 28 is cited aa an exception to the ahave but ona of the limita? 
tion attached to this exception is that tha alienation m ust be during season ■ 
of distress (apat kale) for the sake of the fam ily and eBpeaially for piona 
purposes. I  do not think we can elim inate the words during a season 
o f d istress"  from  the rest. F ollow ing the ordinary rulas'of interpretatiojqi 
they qualify the following w ord s ; and in  the present oaa a, i t  has not beeo. 
established that the transfer in  dispute was m ade during a season o f distress. *’ 
I t  ia suggested that the m ention made in  tha plaint in  paragraph 2, nam ely, 
that “  tha plaintiS was sentenced to transportation for life in a m urder casa 
and after sixteen years he was released ^nd oame hare in Jdihhsi ”  covers the 
provision "  during a season o f distress.”’  I  have been referred to no evidenae 
which, shows that the transfer wag made ** during a season of distress.*' I  do 
think it  safe to take this exception and to qualify it  in any away. Then besides 
that, WQ have th.s case of 8a.hu Earn Gkafbdra y» Bhiip Singh (3), w h ich  lays 
down broadly that join t fam ily property cannot fca the subiecb of g ift, sale or 
mortgage by one co 'parconsr except w ith the consent, express or implied, o f all 
the other oo'paroanars. 3?or the passage from  tha Mitahshara see page]442. 

I ’or these reasons I dism iss this appeal w ith  oosts.’ '
The defendant appealed.
Pandib Uma Shankar Bajp(ti and Muashi JanaM Persha.d, 

for the appellant.
Babu Saila Nath Mukerj% foT the re^ponden\j,
MbaÊ . C.J., and BANERn; J. s—The father of the plaint iff to 

the suit out of whioh this appeal has arisen made a gift of a 
portion of the family property on the 1st of Jannary, 1911, to 

(1) (1843) 5 S. D. A,. L. P.p 2d. (2) (1385) I.'^L. E., 8 AIL,‘J 6.

(3) (X917I L 89 All , 437.
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1921 a deity for the {purpose of a temple. Subsequently a relinquish- 
ment was obtained from the manager of the temple, but the 
relinquishment was cancelled at the instance of the manager 

Aeie . -QpQQ̂  ■tjjg. institution of the suit. On the 18th oi September,
1915, one of the sons of the grantor brought a suit to have 
the gift set aside, but his suit was dismissed. The present 
plaintiff, who states that he was imprisoned in jail at the time, 
brought the present suit for a declaration that his father was 
inoompetent to make a gift of a portion of the family property 
In favour of the idol.

The suit was decreed by the courts below, and on second 
appeal to thia Court the decrees of those courts were affirmed 
by a learned Judge. He based his judgment mainly upon the test 
of the Mitakahara contained in paragraph 27 of Chapter I. He 
was of opinion that the words “  during a season of distress ”  
in that paragraph governed the remainder of the cases which 
would justify a gift or mortgage or sale and that as it-was not 
proved in the present instance that the gift to the idol was made 
during a season of distress, it was invalid and not binding on 
the plaintiff.

Paragraph 27 provides that in the case of joint ancestral 
property a gift, mortgage or sale by one of the members of 
the family withoub the consent of the other members is invalid ; 
and paragraph 28 provides an exception to the rule. That 

• paragraph runs as f o l l o w s “ Even a single individual may 
conclude a donation, mortgage or sale of immovable property 
during a season of distress, for the sake of the family and 
specially for pious purposes. As we have said above the 
learned Judge of this Court was of opinion that the words “ during 
a season of distress ’ ’ also governed the expressions “  for the sale 
of the family and specially for pious purposes.” We do not feel 
ourselves justified in following the view of the learned Judge, 
In our opinion the three circumstances which are mentioned in 
paragraph 28 are exceptions to the general rule laid down in 
paragraph 27 and must be deemed to be disjunctive clauses. The 
circumstances which would justify transfers are, as stated in 
that paragraph (1) a season of distress, (2) for the sake of the 
family and (3) specially for pious purposes. Each one of tiles©
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clauses seems to us to be an exception to the rule, Independently 
of the other clauses. This appears to have been the view whicb 
has been adopted ever since the year 1843. In. G opal Q hand  
P an de  v. Babu Eunwctr S in g h  (1) it was held that a gift 
a small portion of joint family property fof pious and religious 
purposes was a valid gift binding on all the members of the family. 
That ease was decided upon the opinion of the Pandit who wag 
consulted in the matter. No reference was made in theî fc 
opinion or in the judgment of the Oourt to the words “  during a 
season of d istressas being the governing clause controlling 
the clause authorizing a gift for religions purposes. This case 
was followed in this Court in the case of R aghunafh  P ra sd d  
Vt Gohind Prasad (2). In Trevelyan’s Hindu Law, page  284, 
the same view was adopted and the rule as laid down in the 
case decided by the Sadr Dewani Adawlat was stated to be 
the rule on the subject. In West and Biihler’s Hindu Law, at 
page 203, the same rule was mentioned and ishis was also the 
conclusion of Mr. Ghose as stated in bis work on Hindu Law, 
Yol. I, p. 476. We think that there is no sufficient justifica
tion for departing from the view which has prevailed on the 
subject ever since the year 1843.

Oa behalf of the respondent it was contended that having 
regard to the terms !of paragraph 29 the expression “ pious 
purposes’Mn paragraph 25 must be held to be equivalent to 
" indispensable duties ” such as the obsequies of the father or the 
like as mentioned in paragraph 29. We do not agree with this 
contention. We think that paragraph 29 was the author’s com
mentary on what the rule was • stated to be in the preceding 
paragraphs, specially in paragraph 28. We do not think that 
the last portion of paragraph 29 was intended to be a limitation 
of pious purposes as mentioned in paragraph 28. We axe 
unable to agree with the decision of the learned Judge of this 
Court.

: We accordingly allow the appeal, set aside the decrees of 
this Court and of the courts below and dismiss the suit with

■ costs in all courts.
A p p e a l decreed.

(1) (1843) 5 s. B. A., L. P., 24, (2) (1885) I. L. R., 8 All., 76,
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