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PRIVY COUNCIL.

RAMAWATI (PraiNtipr) v. DIGBITAI SINGH (DEFENDANT).
[On appeal from the High Cour§ at Allahabad.)

Indian Succession Aot (X of 1865), sections 9, 331—Hindu convert to Chris-
tianity—Law governing Succession —Absence of *power fo elect—=Parda-
nishin~~TUndue influence.

Buccession to the astatie of a Hindu convert o Ohristianity who dies a
Christian and intestate is govarned by the Indian Buccession Ack (X of 1865).
Bince the passing of that Act a person ceasing to be a Hindu ocannobt elect to
continuse to be govarned by Hindu law in matters of succession. Abraram v.
Abraham (1) distinguished,

Deed exocuted by a parda-nishin lady relinquishing, substantially without
consideration, her right of succession to a ghare in the astate of a deseased
person in favour of one who, or whose representative, had submibtted the
prepared document to her and obtained her signature, held to be invalid,
In gsuch. circumstances the onus on bthose relying on the deed is to prave by
the strongest and most satisfactory evidence that the transaction was a real,
and bord fide one, and fully understood by the execubant.

Sajjad Husain v. Wasir Ali Khan (2) applied.

Judgment of the High Qourt reversed.

ArpEaL (No, 2 of 1920) from a judgment and deeree of the
High Court (January 30, 1917) reversing a decree of the Addi-
tional Subordinate Judge of Moradabad (August 12, 1915).

The suit was instituted by the appellant as the sister’s
daughter of one Kunwar Randhir Singh, deceased, to redover
from the respondent a one-twelfth share of the estate of the
deceased. She claimed as one of the next-of-kin of the deceased
under the Indian Suceession Act (X of 1865) on the ground
that the deceased had died a Christian, and intestate, and that
that Act regulated the succession to his estate. The respond-
ant was in possession of the estate as surviving brother ot
the deceased. The appellant, who was parde-nishin, also
claimed to set aside a deed, dated the 29¢h of April, 1912, by
which she had agreed to relinquish all her rights of sucoession
to the deceased in congideration of a monthly payment of Rs, 50,
The respondent by his writteén statement denied that the Indian
Succession Aet, 1865, governed the succession, and contended
_that the deed was binding,

¥ Drogan) i~~Lord 8uaw, Lord PHILLIMORE, and Mr. AMBER ALL
(1) (1868) 9 Moo, X-4,,199.  (2) {(1932) L L. R., 84 All, 465: L. R., 89
L. A,; 168,
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The Additional Subordinate Judge made a deeree in fayour
of the appellant, Ha beld that the deed of the 20th of April,
1912, was not binding upon her ; he found that the deceased died
o Christian and that the succession in his estato was governed
by the Indian Suceession Act, 1865.

On appeal the High Court set aside the deeree of the trial
judge. The learned Judges (RicHARDS, C.J., and BaNgRry1, J.) held
that the deed was binding upon the plaintiff; in their view it
was merely a ratifieation of a family arrangement made in
1908 as a compromise, and had been thoroughly understood
and willingly executed by the plaintiff. The finding of the
trial judge that the deceased died a Christian was not ditfered
from; but the view that the decd was binding made it unneces-
sary to consider whether the Act applied.

" 1921, May 6, 9, 10.— Dube for the appallaut contended that
on the facts the dsed of the 29th of April, 1912, was invalid, the
respondent not having satisfied the onus upon him. Reference
was made to Sajjad Husain v. Wozir Ali Ehan (1).

'~ B.B. Raikes for the respondent. The Indian Sucecession

Act did not apply to this case. It was laid down iu Abraham
v. Abraham (2) that a Hindu converted to Christianity may, if
he think fit, continuc to be bound by Hindu Law, although he
has renounced ‘ the Hindu religion; see also Sri GQajapathi
Radhike Patta Maka Devi Garw v. 8ri Gajapathi Nilamani
Paite Maha Devi Garw (8). The evidence in the present cage
showed that the deceased wished to live as a Hindu although he
had renounced the Hindu religion. It is conceded that there
18 a series of decisions of the Madras High Court, commencing
with In re Joseph Vathiar (4) and including Tellis v. Saldanhe
(5), which are contrary to the respondent’s contention. Those
cases were followed by the Bombay High Court in Dagree v.
Pagotti Sun Jao (6). But a contrary, and, it is submitted, a
correct view, was taken by that court in Framneis Ghusal v,
Gobri Ghosal (7). The whole question is, what is the meaning

(1) (19129) I L R, 34 AlL, 4555 L. R.,  (4) (1879) 7 Mad., H. C. Rep., 121.

39 I A., 156. SRR A
19) (1868) 9 Moo., L. A., 199, 241, (5) (1886) L. L. R., 10 Mad., 69.
(3) (1870) 14 W. R. (P. 0.) 8. (6) (1895) L. L. R., 19 Bom., 788.

(T) (1906) I L, &, 81 Bom., 25, :
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of “Hindu” in 8. 2 and s. 881 of the Indiun Succession Act,
1865?  In Rani Bhagwan Kuar v.Jogendra Chandra Bose (1)
the Board held that Sikhs were included in the term. The policy
of administration of justice in India is to secure to all people in
that country the rights which they have enjoyed for generations;
these rights are preserved to Hindus who became Christians,

[Reference was also made to Lopes v. Lopes (2)]..

On the question of the validity of the deed, it is submitted that
the High Court rightly held upon the evidence that the appellant
thoroughly understood the transaction, The absence of independ-
ent advicé is only an element for consideration, and not fatal
to validity : Kali Bakhsh Singh v. Ram Gopal Singh (3).

Dube was not called upon to reply.

June, 21,—The judgment of their Lordships was delivered
by Lord SaAW.

This is an appeal from a judgment and declee, dated the

30th of January, 1917, of the High Court of Judicature for the
North-Western Provinces at Allahabad, which reversed a judg-
ment and decree of the Additional Subordinate Judge of Morad-
abad, dated the 12th of August, 1915.

The suit was instituted by the appellant, as the sxster s
da.ught_',er Qf one Kunwar Randhir Singh Sahib, deceased to
recover from the respondent (who, as his surviving brother, was
in possession of his estate) a one-twelfth share of that estabe.
To this one-twelfth share the appellant would be entitled to
succeed under the provisions of the Indian Succession Act, This
would be so, Kunwar Randhir Singh baving died a Christian, and
the Act accordingly regulating the succession to his estate. An
argument will be hereafter noted which challenges this pro-
position and al]eges that in the circumstances of Randhir and his
family it must be concluded that the Indian Succession Act does

not apply to his case, and that the succession to ‘his, properhy is.

governed by the Mitakshara Law.
 The defendants, however, substantially found their ease upon
the existence of a deed, dated the 29th of April, 1912, whereby
the plaintiff is alleged to have relinquished all her rights in
(1) (1908) L, R, 80 L A, 240.  [2) (1868) 5 Bom,, H. G. (0. C. 3.}, 172,
‘ (8) (1918) L. R, 41 1, A,, 23.
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respect of her inheritance. It is part of the plaint ascordingly
to have this deed declared invalid. Its annulment was decreed
by the Subordinate Judge, but the High Court have upheld
ity

The deed is short, and is in the following terms :-—

« We, Kameshar Nath, son of Chaudhyri Bhagwan Bingh, Taga by caste,
old resident of Saharanpur, ab present residing in Tajpur, district Bijnor;
Bibi Kamawati, wife of Kishore Singh, Taga by caste, resident of Alauddinpur,
district Bijnor ; and Bibi Bhagwati, widow of Sher Singh, deceased, Taga by
caste, ab present residing in Tajpur, distriet Bijuor, declars as follows | —

¢ As regards the property left by Kunwar Randhir Singh, deceased, ¢ rais’
of Bherkot, district Bijnor, there was a dispute between his own brother,
Kunwar Digbijai Siugh and Musammat Hirg Del. The matter was amicably
gettled and a compromise was written on the 87th of October, 1908, and regis-
tered in the office of the Registrar of distriect Moradabad, on. the 8lst of Qcto-
ber, 1908, Under it monthly allowances were also fixed for ug, the executants,
out of the estate of Kunwar Randhir Singh. Now, there is again a dispube about
his (Runwar Randhir 8ingh’s) estate between the aforesaid two persons. And
it is alleged on behalf of Musammat Hira Dei that we, too, have a right in the
estate of Xunwar Randhir Singh. Therefore, admitting the compromige,
dated the 27th of October, 1908, we, the executants, whilein a sound state of
mind, and without being tutored orinduced by anyone, willingly and volun-
tarily covenant and write that except the monthly allowances of Rs. 50 assigned
to each of us, executants Nos, 1 and 3, and the monthly allowance of Rs. 100
assigned to me, executant No, 3, by Kunwar Digbijai Singh, of his own
accord, acaordingly to the custom of the family, outb of the estate of Kunwar
Randhir 8ingh, deceased, under that aforesaid compromise,® we haye no kind
of claim of inheritance, etc., in the estate of Kunwar Randhir Singh. Kunwar
Dighijai Singh is the owner of the entire estate of Kunwar Randhir Bingh,
¢rais ' of Sherkot, distriet Bijnor. * We have, therefore, executed this deed of
relinquishment in respect of every kind of property left by Kunwar Randhir
Eingh, that is, in respect of zamindari property and honses, etc., in ordat that
it may be of use in time of need. If any of our represenlatives brings any
claim at any time it shall be falge.

¢¢ Dated the 29th of April, 1812. * By the pen of Abdul Karim, geribe.”’
The deed is signed —

¢ Kameshar Nath Sinha.

¢ Kawawati, in autograph,

« Bhagwati, in autograph.”

"It will be observed that the sole consideration for this relin-

. quishment by the appellant of her share in the estate is a

monthly allowance of Bs. 50, which is said to be by Kunwar

Digbijai Singh, of Lis own accord, according to .the custom of
the family,”



VOL. XLIL} ALLAHABAD: SERIES, ‘ 529

It is abundantly proved that during the life-time of the
deceased, and since his death, there was according to custom
given this trifling maintenance allowance to this lady, and the
insertion of it in the deed was simply the insertion of the only
possible item that was available which would stand as the
semblance of a consideration for the document.

It is essential in such cases to consider what was the relation
in which the parties stood to each other, becauss, for the reason
so clearly pointed out (especjally in the judgment of Viscount
HALDANE) in Nocton v. Ashburton (1) there may, quite apart from
any question of fraud or of conduc parhakmg of the quality
of Traud, arise from these relatlons an obligation by the one
party towards the other, the failure to fulfil which obligation
will be a ground for rescission of the contract and for the con-
sequent remedies.

“The point is elear and need not be laboured. In Lord HAL-

DANE'S language: —

¢ Such claims raise the question whethar the circumstances and relations
of the parties are such as bo give rise to duties of particular obligation which
have not been fulfilled.”

Their Lordships hold this doctrine to be imbedded in the
law both of this country and of India. It is, however, an inter-
esting question to see how the essentially equitable principle
which it expresses applies to the relations of parties in the
present case.

So far as the appellant is concerned, one outstanding fact
to begin with is that she is a parde-nishin lady, and the deed
was signed within the parda. In the second place, she is
married, but her husband was not eommunicated with when her
signature was obtained, nor were the merits or expediency of
any such transaction discussed with him. In the next place,
the lady, while relinquishing her entire share in a valuable
estate (her twelfth being estimated at roughly between Rs. 20,000
and Rs. 30,000), had no separate advice in the transaction what-

soever. Finally, the deed was framed by or by the authority

- of Digbijai Singh, a co-heir in the property and also the posses-
sor of the whole of i, and Digbijai took no steps or precautions

in the direction of having independent advice of any kind

(1) (1914) A. G, 932,
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farnished to the lady who was relinquishing all her property in
hig favour.

The deed, in short, is a deed substantlally without any
consideration by a donor of her entire property in favour of a
donee who, or whose represensatives, submit the prepared docu-
ment to her and obtain within the pardae her signature. It.is
the established law of India in these circumstances that the
strongest and most satisfactory proof ought to be given by the
person who claims under a sale or gift from them that the trans-
action was a real and bond fide one, and fully understood by the
lady whose property is dealt with. The cases upon the subject
were discussed and the law as thus cited was repeated in Sajjad
Husain v. Wazir Ali Khan (1)

When; however, the law is that the] lady must fully under-
stand the transaction, this is but a secondary way of saying
that it is the obligation of the donee in any transaction proceed-
ing from her to see that she does so understand it. The rela-
tions of parties demand that this duty be performed, and when
Courts of Law declare that the omws rests upon the donee of
showing that he did so, that, of course, is founded upon the
fundamental fact that it was his duty to do it. If accordingly
this obligation thus arising out of the relations of the parties be
not fulfilled, the case for reseission and consequent remedy
is ¢lear.

These principles applied to the present suit, while leaving
the case important, very largely remove all diffculties from it,
and had it not been for the judgment of the High Court, to
which allusion will presently be made, it would have been un-
necessary for their Lordships to deal with the subject in more
than a few further words. ‘

The potent consideration which assists the mind in this
case is that the appellant whose deed is under challenge not
only is not proved to have had explanations in the full sense
required by law of the effect aud purport of the deed, but it
seems also to be beyond question that she had no know]edge
whatsoever of the extent of the property to which she was relin-
quishing all right, The Board inclines 1o the view that all that

(1) (1913) £.\L. R., 84 All, 465 ; L. R, 39 L, A, 156.
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was ever given as an explanation of her being asked to sign the
deed was that it was said to be required in order to make her
sure of always getting her Rs. 50 a month, But the fact that
Randhir Singh was a Christian, and that, consequent upon that,
bis intestate estate fell to be distributed under the Indian
Succession Act, and that— further consequent upon that—she
was entitled in her own right to one-twelfth of that wealthy
" person’s estate—not one of these facts was ever brought home
to her mind or even suggested. It is quite ubnecessary to
pursue the details, because this outstanding feature of the case
makes it impossible to sustain a transaction in which the duty
of disclosure resting upon the donee was clearly not discharged.
This deed of relinquishment was taken from her when in poind
of fact she did not know what she was giving away.

There are many other elements in the narrative which would
produce points of attack upon the deed: but their Lordships
content themselves with holding that in substance they are in
agreement with the judgment of the learned Subordinate Judge
who has analysed the case with great patience and reached upon
it what, in the view of the Board, is a sound conclusion,

With regard to the judgment of the High Court, it would
rather appear that the learned Judges would havebeen entirely
of the same opinion with regard to the deed in issue, viz, that
of the 29th of April, 1912, had it not been that they werein their
view eompelled to a different conclusion by reason of occurrences
four years earlier. They say, in short:—

¢ We think that if nothing happened prior to the 29th of April, 1919, the
plaintiff would have been entitled to far more time for reflection and to inde-
pendent advice before she could be called upon to execute a deed relinguishing

her rights. The learned Judge seems to have approached the consideration of
the case having regard only to what occurred jn 1912. Ii this is the proper

point of view from whizh to approach the consideration of the case we think
that the decision of the Court below might be correct.””

It is necessary accordingly to consider what had happened
in the year 1908. In the opinion of the Board there is not suffi-
cient justification for the reflection made upon the Subordinate
Judge by the High Court that he has approached the considera-

" tion of the case without having taken fully into view what had
happened in that earlier year, Oun the contrary, in view of this
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reflection, their Lordships have carefully considered the judgment

- of the Subordinate Judge and have been struck with the careful

review which he gives of all the circumstances which occurred
in that year leading up to and including the preparation of a
deed of relinquishment. Their Lordships agree with that analy-
sis. That deed of relinquishment was, equally with the one
under consideration (viz,, that of 1812), the subjeet of the
obligations of disclosure, independent advice, and the like,
which have already been alluded to} and, as in the later case,
there is no trace of the obligation having been fulfilled or even
regarded, Furthermore, neither she nor her hushand signed it.
Her name appears upon ib as that of an- abtesting witness, but
she denies her signature.

The deed of October, 1908, was the subject of diseussion in
the judgment delivered by Sir JoaN EDpGE on this Board on
the 21st-of May, 1917. It appears that a copy of it was alleged

10 have been made nupon stamped paper :—“It has been traced
- to the possession of the defendant, who has given no satisfactory

explanation as to what has become of it,” and strong obser-
vations were made as to the untrustworthiness of Digbijai’s
aceount.

So far as the effort made in 1908 was concerned it failed,
and the interests of the wife of Kunwar Randhir Singh werve
separately compromised. So far as the sister, Bibi Bhagwat,
was concerned, she refused to be a party to it or to execute i,
and so the transaction fell through.

In these circumstances the Board is somewhat at a loss to
understand the view of the High Qourt that the deed of 1912
was a ratification of the transaction of 1908. Instead, however,
of the Subordinate Judge having ignored that transaction, he
has in several pages of his judgment given, in their Lordships’
opinion, a full and sufficient analysis of the evidence regarding
15, and it appears plain that it could never be relied upon as
baving either been the means of conveying the requisite infor-
mation to the appeliant of her rights or of extracting from her
any relinquishment thereof, Probably if the attention of the
High Court bad been more fully directed to those parts of the
Subordinate Judge’s opinion which have just been alluded to,
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his judgment on the whole case might have been affirmed. In
the Board’s opinion that judgment was right.

It is only necessary in a few words to allude to an argument
submitted to the Board by the learned counsel for the respon-
dent, the object of which seemed to be to suggest thab, even
aocepting the view thab the deceased was a Christian, still he
had by his acts made such an indication as the law would res-
Ppech, to the effect that his succession was not to be governed by

the Tndian Succession Act, Their Lordships can give no coun:

tenance to such a prineiple, It is unavailing to quote the cases
of Abraham v. Abraham (1) or Sri Gajapathi Radhika Patia
HMoha Devi Garu v. 8ri Gajapathi Nilamani Potia Maha Devi
Garu 2). These cases preceded the Indian Succession Act and
cannot modify or interpret it

By Section 2 ofjthat Act it is enacted :—

 Exoept as provided by this Act, oriby any otherlaw for the time being

in force, the rules herein contained shall constitute the law of British India
applicable to all cases of intestate or tegtamentary suceession.”

This is the genera.l rule, and the exception which bears upon

the present case is section 331, which says that :~—
¢ The provisions of this Act shall not apply to intestate or testamentary
gucesssion o the property of any Hindu . ., .,

If, accordingly, the late Randhir Singh had remained in
or become a convert to Hindnism, the exception would apply.

The question accordingly is, Was the late owner of this
estate, or was he not, a Hindu ? If he was, the Mitakshara
law would@pply. If he was a Christian, the Succession Act
rules would apply. The matter has been fully investigated.
Among other things, for instance, in the words of the Subordi-

nate Judge :-—

) ¢*Tha plaintiff has proved the baptisms, marriage and burial certnﬁabes of
the dareased ; vide evidence given by the Chaplains Father J. Chrysostom and
Father Angelo and by F. O'Neill, barrister.at-law. The above evidenes proves
beyond deubt that Kunwar Randhir Singh in his latter portion of life was a
Christian and died-as a Christian,”

It is unnecessary to dwell upon the subJecb beeause in a

former litigation the respondent himself admitted these faots.
But the argument is that, notwithstanding this, the Hindy

law of succession shall apply to this deceased’s estate, A
(1) (1868) 9 Moo, I, A, 195. (%) 14 W. R, (P. ), 5.
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situation of nothing but confusion could be thus produced. The
plain law of the Succession Act would be eviscérated, and in
each case inquiry might have to be entered upon as to whether a
deceased subject of the Crown wished or by his acts compelled
that the law of the land should not apply to his case, A parti-
enlar subject can settle that in India, as in other parts of the
Empire, by exercising—whatever be his religion—his power of
testacy, and definitely deelaring how he desires bis affairs to be
regulated so far as his own individual property is concerned. In
this case Kunwar Randhir Singh did not do so, and it is not for
a Court to enter upon an examination of his conduet so as to
prevent the Indian law of intestate succession getting its full
and proper application.

Their Lordships will humbhly advise His Majesty bhat the
appesl should be allowed, that the judgment of the Subordinate
Judgs should be restored, and that the respondent should pay

the costs of the appeal,

‘ Appeal allowed.
Solicitor for appellant :~ H. 8. L. Polak.

" Solicitors for respondent -1, L. Wilson & Co.

APPELLATE CIVIL.

Befora Sir Grimwoeod Mears, Knight, Chisf Justica, and Justice Sir
Pra‘mada Charan Banerji.

CGHIBIAWAN PANDE (Pramripr) v. MUSAMMAT RAJ KUMARI
AND OTHERS (DEFENDANTR)®.

Hmdu loweHindy widow—=Alisnation by widow-—Consent of tha then nears
_est reversioner not sufficient o validote the alisnation if thers is no
-legal nécesgily.

Where iti is found as a fact upon the evidence that a transfer of her hus-
band's property made by a Hindu widow is nob a transfor for valid legal
necessity, the faot that the next reversioner hag joined the widow in making
the transfer does nob xender i valid and binding as against the remoter rever.
sioners. Bagjrangi Singh v. Manokarnika Bakhsh Singh (1) and Rangasamsi
Gounden v. Nachiappa Gounden (2) referred to.

Tar facts of this case are thus stated in the following order
of remand,

® First Appeal No, 118 of 1917 from a decree of Mubammad Shaf,
Bubord:nate Judge of Gorakhpur, dated the 11th of January, 1917.

(1) (1907) I L. R, 80 AN, 1. () (1918) T. I R., 42 Mad, 523,



