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W e accordingly allow  the appeal, set aside the decree of 
the learned Jadge o f  this Courb and restore that o f  the low er 
appellate court with costs o f both hearings in this C ourt.

A ppeal allowed.

FDLL BENCH.

Before Justica Sir Pramada Oliaran Banerji, Mr. Justice MuJimmuid 
jRafi<i and Mr. JusiicQ Lindsay.

JA N G  B A H A D U R  SIN G H  a k d  a n o i ’h e e  ( D b io b n d a n ts) u . ‘liA N W A N T  
S IN G H  (PLAlNTIli’E')*

]j](cecutioii of dscrc3--.Limitation‘̂ CAvil Procedure Cofle ^1882^, sections 318 
and 319— Givll Prooadwe Cods fldOBJ, ordar XXI ,  rules dH and dO— 
Formal^i^ossisslon noj availablo to save limitation lohnre actual posses­
sion could have ha&n and ougM to have heen given-

If, upon ail exocution sale, possession has b eoa  delivered to  the auction 
puEehaser iu  aocordance witii the provisions of the law, that is , in  ficoordauce 
w ith section 318 or 319 o£ the Oodo of Civil P roceiure  of 1382 as the case may 
be, having regard to the nature of the property) or under order X X I ,  rule 95 or 
rule 3G, ,oi the Code of 1908, as the case m ay he, in. each case regard being 
always had to  the nature of the property and the m ode in w hich possessioa 
ought in  h^w to have been delivered, a n i  such possession has bean delivered, 
thti auction purchaser gets a fresh start for th3 com putation o f limit-ation. But 

' where such possession has not been delivered, the mere fast o f f  rmal delivery 
of possession is n o i available to h im  for saving the operation o f lim itation.

T h e  facta o f this case are fu lly  stated in the judgm ent o f the 
Court.
■ Bd̂ hvi Piari Lai Banerj%, Mimshi VisJmn Naih and Munshi 
5 e m  £a7iadur, for the appellants.

Dr. SureriLĥ a Nath Ben, Mr. Ihn Ahmad and Munshi 
Kanhaiya Lul, for the respondents.

B a n e r ji, M uham m ad  R afiq and L in d say , JJ. : — This appeal 
arises out o f a suit for possession o f a house, and the question  to 
be determined is whether the suit is barre.d by lim itation . The 
house in question was sold by auction in execution o f a decree 
against the first foui' defendants and the sale was con fiim ed on 
the 13th of January, 1903. D elivery of possesyion was obtained

" * Second Appeal No. 8a7 o f 1913 fr o m 'a  deeroQ of Shekhar N ath
B aneijii ?udse of the Court of Small Causes, exoroising the powers of a 
Subordinate Judge of Allahabad, dated the 2nd of April, 1918, coniirm iUg a 
decree of Sidheshwar Maitra, M uusif o f Allahabad, dated tljo 17 ih  o f A ugu st,
1917.
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on the 20f]i of November, 1903. If limitafcioM be computed 
from tbao date the suib is just within time, but if the plaintiff 
cancLot avail himself of the delivery of possession made on the 
20th of November, 1903, as giving hioi a fresh start for the 
computation of L'imitation., the claim is admittedly time-barred. 
It was alleged in the court of first instance by the plaintiff 
that he got actual possession of the premises which he had 
purchased  ̂ at auction, that the judgment-debtors had gone 
out of the house, but that he had subsequently permitted 
them to remain in the house and that the judgment-debtors 
and their sons bad refused to vacate the house. This state­
ment of the plaintiff was not believed by the court of first 
instance, which held that the plaintiff never got actual posses- 

, sion of the house. The finding of the court of first instance 
was affirmed by the lower appellate court and both courts 
held that the nature of the possession delivered on the 20th 
of November, 1903, was formal possession and not actual 
possession. Both the courts below have held that this deli­
very of posses ion was sufficient to save the operation of 
limitation. In our opinion this view is erroneous. I f  posses­
sion was delivered in accordance with law that undoubtedly 
would, as between the parties to the proceedings relating to 
delivery of possession, give a new start for the computation 
of limitation and the possession of the defendants would be 
deemed to be a fresh invasion of the plaintiff’s right and a 
new trespass upon the property. But if possession was not 
delivered in the mode provided by law, that delivery of pos­
session cannot in our opinion give a fresh start to the plain­
tiff for computing limitation. Und^r the Code of Oivil Pro­
cedure which prevailed at the time when delivery of possession 
was made in the present ease, two modes were provided for 
delivering possession to auction purchasers. One was the
procedure laid down in section 318 of the Code of Civil 
Procedure, 18S2, and the other was that prescribed in section 
319. The section first named provided for the case in which 
the judgraent-debtor was actually in possession and it directed 
that upoa the application of the auction purchaser the court 
was to order delivery of possession to the auction porchas ŝr
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or to any one appointed on his behalf to receive possession, 
and if need be, to remove the judgment-debtor from tiie 
occupation of the premises. Tlie other mode of delivering 
possession related to property which from its nature was not 
capable of being actually delivered to the auction purchaser, 
In the case of such property the mode for delivering posses­
sion is laid down in the section and possession would be 
delivered by proclaiming the sale certificate and by beat of 
drum. In the present case the property was in the ocoapation 
of the judgment-debtor and iiherefore the only mode in which 
possession could be delivered was that prescribed in section 
318. According to the finding of the courts below to which 
we have referred, this kind of possession was not delivered 
to the auction ' purchaser, the present plaintiff. There­
fore in our opinion the delivery of possession made to the 
plaintiff in 1903 could not be of any avail to him for com­
puting limitation for the purposes of the present suit, Our 
attention was drawn to the judgment of this Court in 
Mangli Prasad y. Dehi Din (1). To that judgment one of us 
was a party. That was a case in which possession could only 
be formally delivered and was not a case in which actual 
possession could be delivered to the auction purchaser, and 
it was held that the delivery of possession made to the auction 
purchaser was sufficient to give him a new start for calcula­
ting limitation. It was never intended to be held in that case 
and in our opinion it was not held that whether possession 
was delivered under section 318 or 319 any delivery o\ pos­
session would be suMoienb to save limitation. What was 
intended to be held was that where possession is delivered 
in the mode appropriate to the particular case and incom ­
pliance with the law which applied to that case, such delivery 
of possession would save the operation of limitation. • This 
was explained in the later case of Bajendra Eiahore Singh 
1 . Bhagwan Singh (2), A ruling of a learned Judge o f this 
Court has also been cited to us in which it is said that- a 
wider view of the provisions of the law was taken. That is 
the case of Ka/im JSafe/is/i V . Muhammad Ea/iz (S). On a

(i) (1897) I. L. R., 19 All., 499. (2) (19x7) I. L. R., 39 AIL/4G0,
(3j (19U) 10 Indian Oases, 319. ;
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cursory reading of that judgment id may be considered that 
it supported the contention of the respondent, but it seems to 
us that if we look into the facts of that particular case it was 
a case in which possession was properly delivered in the 
mode in which the auction purchaser had obtained it. Having 
regard to the nature of the property, possession could not be 
delivered by actually removmg the judgment-debtor from 
the property. The Full Bench decision of the Bombay 
High Court in Mahadev Sakharam ParJmr v. Janu Wamji 
Hatle (1) supports the view which we have' enunciated ahoYe. 
It is urged that this decision of the Bombay High Court 
runs counter to the later decision of thsir Lordships of the 
Privy Council in Thalcur Sri Sri Eadha Krishna Chanderji v. 
Earn Bahadur (2). We do not agree with this contention. The 
property in the case which was before their Lordships of the 
Privy Couucii was land in the occupation of tenants and 
possession had been delivered in accordance with the pro­
visions of the Jaw relating to delivery of possession in respect 
of such land.- Their Lordships held that such possession 
gave, as between the parties to the proceedings relating to 
delivery of possession, a new start for the computation of 
limitation. In so holding their Lordships approved of the 
decision of a Full Bench of the Calcutta High Court in 
Juggobundhu Mukerjee v. Ram Chunier By sack (3). That 
also was a case relating to zamindari property which was in 
the possession of tenants and of which actual possession 
could not be delivered.

On behalf of the respondjnfc much reliance has been plaeed 
on the decision of ihe Calcutta High Court in LoJmsur Koer 
v. Purgun Roy (4), which was followed in Mari Mohan Shaha 
v. B a h u r a l i These two cases no doubt support the con­
tention of the respondent and go the length of holding that 
whatever may have been the mode in whieh possession was 
delivered the delivery of possession would, as betweea the 
parties to the case, be a starting poiub for computing limita-

(1) (1912) L L. R.j 33 Bon,, 373 (3) (1830) I. L. E., 5 Oalo., 584.

(2) (ig it) 16 A. L. J. , 33 (4) (1331) I. L. R., 7 Oalo.,413 ■
(S) (1897) I. L. R., 24 Oalc., 715.
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tion. We have considerable hesitation in following the 
learned Jnrlges in that case and their opinion ia contrary to 
the view held by the same Court in Skoteenath Moolcerjee v. 
ObJioy Ntmd Roy (1). The ease of KookerUtkota VGnkatahr istna, 
Mow V .  Vadr&vu Venkappa, (2) is disLiiiguishabU-) from the 
present ease having i%gard to the facts and circumslancos of 
that case. The same remark applies to the case of Dhansingk 
y. Ganpat (S). I  a* these casea possession ha i been delivered 
in the right mode having regard to the nature of the pro­
perty. In this view we hold ihat whei’e possession has been 
delivered in accordance with the provisions of the law, 
that is, in ancordanoe wi h section BIS or 319 of the Old 
Code, as the case may be, having regard to the nature of the 
property, or under order XXI, rule 95 or rule ,96, in each case 
regard being always had to the nature of the property and 
tho mode in which possessioa ought in law to have been 

delivered, and such possession has been delivered; the auction 
purchaser gets a fresh start for tho computation of limifca- 
tion. But where such possession has not been delivered, 
the mere fact of formal delivery of possession is not available 
to him for saving the operation of limitation. In the present 
case possession was not delivered in the manner required 
by law and therefore the delivery of possession which took 
place on the^Oth of November, 1903, could not be of any jhejp 
to the plaintiff as regards the saving of Uraitation. We, 
thereforPj allow the appeal, set aside tho decree of the courts 
below and dismiss the plaintiff’s suit with costs.

Appeal allou'ed
(1) (1870J I, L. E., 5 Gale., 3 31 . {2) (l'J03) I, L. K., 27 Mad., 262-

(3) (I'JIS) 2i ladiiia Cases, 850.


