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•in so far as it includes such particulars as are exempted by the 
Code of Civil Procedure or hy any other enactment for the time 
being in force from liability to afctaclimenfc and sale in exeoiifcion 
of a decree, shall vest in the court or in the Recisiver. The 
occupancy holding is not transferable in execution of a decree 
of the Civil or Revenue Court or otherwise than by voluntary 
transfer between certain persons. This is to be found in section 
20 of the Tenancy Act. It is, therefore, clear, even on the face 
of the Insolvency Act itself, that the occupancy holding cannot 
be dealt with by an insolvency court. Section 193 of the 
Tenancy Act and section 56 of the Insolvency Act malie the 
point quite clear and there is nothing filrther to be said in thg 
matter.

In our opinion the decision of the courts below is incorrect. 
The suit having been dismissed on a preliminary point will have 
to go back for decision on the merits.

We, therefore, allow this appeal, set aside the decrees of the 
courts below and remand the case to the court of first instance 
through the lower appellate court with directions to restore the 
case to its original number on the file and to proceed to hear 
and determine it on tlTe merits. All the costs incurred up to 
the present time will be costs in the cause and w ill' abide the 
result.

Appeal decreed and cause remotndecl.
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Beford Sir Griniwood Msars, KnigM, Chief Justice, and JnsHea Sir Pramada 
Charmi Banerji.

PUESHOTTaM SARAN ( J u d g m t jn t - d b b t o e )  v.  HABGU LAL ( D e c r e e .

iioijDe r ) a n d  PAHLADI LAL (A u c x io s -p u r o h a s e r )*

Civil Procedure Code f 1908J, sec' îon 110, ord^r X L l, rule 6 Suhstantial 
question of laio’^ S ta y  of execution—Appellate coiirt—Jurisdiction. 
Held (1) that an appellate court cannot orclee a stay of sale unless it lias 

seisin of the case in wliicli the sale was ocdered to take place, and (2) that 
the question whether or not an appellate court could order a stay of sale 

without having seisin of the ease in which the sale was ordered to take 
place, was not Si substantial question of law ”  within the meaning of feotion

* Application No. 38 of 1920, for leave to appeal to His Majesty in CounGjl,
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110 of the Code of Civil Proceduie. FurshoUmn l3aranv> E h n ju L a l[l)  
followed.

T he facts of this case auSiciently appear from the judgment) 
of the Court,

Babu Fiavi Lai Banerji, for the appUoanfc.
J)i\ S. M. Sulaiman, Muushx Kainla Kant Yarmch, aqd 

Babu Saila Nath Mukerji, for the opposite party.
MearSj G.. J.j and Ba.nehji, J. This is an application for 

leave to appeal to His Majesty ia Council from an order of this 
Court dismissing an appeal preferred by the applicant under the 
following circumstances. A decree was passed upon a mortgage 
for the sale of the mortgaged property. The pre,seut applicauti 
is the purchaser of a part of that property, He preferred 
ohjections to the execution of the decree, but those objections 
were oYerruled^ by the Subordinate Judge and he ordered the 
mortgaged property to be sold in pursuance of the decree. The, 
20bli of September, 1920, was . fixed for the sale. On the 19th 
of that month an application was made to this Court to stay the 
sale. At that time no appeal from the decision of the court 
below in”regard to the objections preferred by the present appli
cant had been filed. It was during the long vacation of this 
Court, when ordinarily appeals are not received, that the applica* 
tion was made to the court below to set aside the sale. That 
application for stay of sale wa^ made. The learned Judge who 
was the vacation Judge made an interim order for stay of 
sale, he having been infoi: med that an appeal would be presented 
upon the re-Opening of the Court. An appeal was a=5 a matter 
of fact subsequently presented, but it was dismissed. Meanwhile, 
the property was sold̂  and an application haviog^beeu refused 
by the Subordinate Judge, an appeal was preferred to this Court 
audit was contended that as this Court had already ordered the 
sale to be postponed, the court below ought not to liave allowed 
the sale to take place and the sale was a nullity. The learned 
Judges who heard the appeal dismissed it on the ground that the 
order for stay of sale made by the vacation Judge was an order 
which he had no jurisdiction to pass-, It is from this decision of 
a Divisional Bench of this Court (1) that the applicant seeks to 

. (i) {1920) I.L , R .jiS  All., 198.;
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appeal to His Majesty in Council. In order to justify .our 
granting him the cerijifieate which he asks for, we must be 
satisfied that a substantial questiou of law is involved in the 
case. There is no doubt that a question of law is involved, 
but tbati question must he a substantial question of law and a 
question about which there may be a difference of opinion. We 
do nofc think that in the present insfcance there can be any doubt 
that an appellate court cannot order stay of sale unless it has 
seisin of the case in which the sale was ordered to take place. 
This is obvious from the terms of order XLI, rule 5. When the 
vaoation Judge tnade his order no appeal had been preferred. 
It was an urgent} matter, and if the present applicant intended 
to appeal and to have the sale, whioh was to take place the 
following day, stayed, he ought to have obtained the leave of the 
vacation Judge to present) the appeal as an emergent matter and 
then file his application for stay of sale. We think the learned 
Jcidges of this Court have rightly held that the order of the 
vacation Judge was ultra vires and therefore the sale was not 
a nullity, We dismiss the application with costs. Two sets of 
costs will be allowed, one to the decree-h older and the other to 
the auetion-purehaser.
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Before Sh' Grimwood Mmrs, KnigM, GM&flJu&ilce, and Mr> Justice Walsh. 
GOBIND UPADHYA And otheks (D efekdaitts) v. LaZHRANI. 

(P l a in t if p ).*
Hilvchi lato-^IIindu loidoio— Giftby-ioidoiu of i^ropsrty of Jior chceased 1ms- 

hand for the sjiiritnal h&mjifi of the decmsad.
Tlie quostion wliethar the gift of a portion' of lier liUiband’s property 

mada by a Hindu wdow was made for tlia baiaafit of his soul is a qnesfcioii of 
fact in eaclx case. Khuh Lai Bmgh v. Ajodhya Misser (1) raferrod to.

It is nob a iiaaassai-’y condition , to th.e validity of such a gift tiiat the 
douee should bo expected to do something which might bo supposed to oonfec 
soma beaotit on the soul of the deceased.

T h e  facts of the case briefly are these
Oiie Jagai Kurrai was ihe owner of some property worth 

about Ks. 2,000 to Rs. 4)̂ 000. He died in 1903 leaving his widow,
Musammat Bhagwanti, and daughter, Muaammat Lakhrani. In 
1905 Musammat Bhagwanti went to Gaya and on her return, made 

^Appeal No. 116 of 1919 under section 10 of the Lefctare Patent.
(1) (1915) R,, 43 Oalr,, 574.
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