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sadabart or chattar at Agra. But thereis no evidence o prove
that this expenditure was incurred out of the income of the

“village of Itaura. It cannot, therefore, be said that the income

of tho village was devoted to the maintenance of the charity to
which a reference was made in the document of 1863. Since the
date of the document Rao Joti Prasad, as we have stated above,
treated the property as if it was his own private property. As
already stated, he in 1866 caused the name of his son Bishambhar
Nath to be entercd as owner of this property. In 1869 he
executed a deed of gift by which he bestowed this property on
Bishambhar Nath, In 1881 Bishambhar Nath and his Dbrother
dealt with the property as their private property and not as
endowed property ; and in 1882 Bishambhar Nath mortgaged it
as the owner ofit. There is nothing to show that the income
of the proporty was devoted to the purposes of the endowment
and that it was cver treated as endowed property which did. no
form part of the estate of Joti Prasad or of Bishambhar Nath.
In these circumstances we think that the plaintiff has failed to
prove that a completed and valid endowment was made by Rao
Joti Prasad and that the property has not been acquired by
the defendants by virbue of their auction purchase,

In the view we have taken above, it is unnecessary to cnter
into the question of limitation or into the question of res judicate
with which the court below has dealt. o

We accordingly dismiss the appeal with costs.

Appeal dismissed.

Befora Sir Griwweo 1 Mears, Enight, Chisf Justice, and Justice
Sir Pramada Charan Banerji.
MUHAMMAD ISMAIL axp aNoruER (Prammriees) v. MUAMMAD
ISHAQ.LSD OTHERS (DEFENDANTR) *
Muhanmadan law—1Wagf--Will—Construction of decument,

A Mnhammadan lady by her will devised cevtain properby to her two
brothers enjoining them to sell the same and with the proceeds erect a mosque,
The will, however, provided further that if thoidevisess proforred to keep 1,11@
property ‘themselves, they could do so if they devoled the value of the
propetty (given in the will at:Rg. 2,500) to the construction of a mosque.
Held on a construction of the will that the waqf created thoreby was a wagf

* Fivst Appeal No. 229 of 1918 -from a decres of B, 11, Ashworth, Digtrict
Judge of Cawnpore, dated the 23th of Maroh; 1918,
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of the value of the property and nobof the property itself, and Wm{ld not render
the property exemphfrom salein execution of a decree against the devisses.

THE facts of this case sufficiently appear from the judgment of
the Court. ) ”

Dr. Kailas Nath Katjw, for the appellants,

Mr. B. E 0'Conor, for the respondents.

Meags, C. J., and Bangrsr, J.:—This and the connected
appeal No. 410 arise out of a suit brought under section 92 of the
Code of Civil Procedure. It was alleged that one Musammat
Wafatan made a waqf of certain property for the construction
of a mosque and that a breach of the said trust had been com-
mitted. It was prayed that jnew trustees should be appointed
and many other reliefs were asked for,

The alleged waqf is said to have heen made under a will
executed by Musammat Wafatan. That document in its preamble
states that besides making a disposition of her property it was
necessary to make some provision for charitable purposes for the
benefit of her soul. The document then directs that her brothers
Dilawar and Shukr-ullah should, as regards three shops anda house
with 2 shop, sell th> said property and wish the proceeds of the
sale construct a mosque.  Iuis further provided in the document
that if Dilawar and Shukr-ullah wanted to keep the property, they
should devote the value thereof, which is mentioned in the docu-
ment as being Rs, 2,500, to the construction of a mosque and
continue to be the owners of the property. This alleged will
was-made in 1898, Musdmmat Wafatan died in 1900 and shortly
afterwards Shukr-ullali died. Dilawar lived until 1909 : but
nothing Was done with respect to the property. - After the death

of Dilawar, in exzcution of a decrce obtained against one of his

sons, Yakub, a portion of the property was sold by auetion and
was purchased by Bihari Lal, who is the principal respondent
in this appeal, Thelearned Judge has held that there was ho
valid waqf and has dismissed the suit as-against Bihari Lal, Ay
the same time he proceeded to try the suit as against the other
" defendants, and in the end he appointed new trustces and provi-
ded a scheme for the management of the trust. This was some-
what inconsistent in view of his finding that there was no valid
waqf. The plaintiffs have preferred this appeal and - ig is
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sontended on their behalf that a valid waqf of the three shops and
the house in dispute was created by Musammab Wafatan, In our
opinion upon a true construction of the will of Musammat
Wafatan there was a waqf of the value of the property for the

erevtion of a mosque and not of the property itself. The pro-.
perty was not to-bs appropriated to the erection of a mosqus bus

the proceeds of the sale of the property, whether it was purchased

by a stranger or kept by Dilawar and Shukr-ullah, were to be
devoted to the construction of a mosque, In these circumsfances
we think that the waqf was in fact a waqf of the value of the
property and not as we have said above of the properiy itself,

This being our view, there was no case againsy Bihari Lal, the
purchaser of a part of the property, and the suis was rightly
dismissed as against him. We accordingly dismiss this appeal

with costs to Bihari Lal.

Appeal dismissed.

FULL BENCH.

Bafore Mr. Justica !Z’mlball My. Justice Muhanmad Paf iq and
. Justico Dyves.
KALKA DAS {Pramriyr) v, GAJJU SINGH anp Avoruir (DErENpANTS). ¥
Act No I1Iof 1907 ( Provincial Insolvency Ack), sockions 16 ('2), 56(2)—Adct

(Local) No. IZ of 1901 (Agra Lenancy dct ), sections 193, 20~ Insolvency

— Occupancy holding—Position of insolvant eccupancy tenant.

An occupancy holding being altogother outside the provisions of the Pro- '
vineial Insolvencyidct, 1907, that Act is no bar to a suit for arrears ‘of rent
brought by the zamindar pandivg proceedings in insolvency. Raghubir Singh
v. Ram Chandar (1) overruled.

Tag facts of this case are fully set forth in the judgment .of
the Court, '

Dr. Kailas Nath Katju, for the appellant.
Dr. 8. M. Sulaiman, for the respondents,
~TubBALy, MuaaMMAD Rariq and Ryves, JJ, :—This appeal
arises out of a snit brought by the plaiotiff appellant for the

Seaond Appeal No. 720 of 1918, from a decroe of B. H. Ashworth, Distriot
Judge of Cawnpore, dated the 2nd of Murch, 1918, confirming s decree of Gobind
Bam Agha Dhauel, Assistant Collostor, First Cluss of C

Cawnpore, dated the
18th of July, 1917, BorS

(1) (1911) I. & R, 84 AlL, 191,



