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Byfore Sir W, Comer Petheram, K., Chiof Justico, M, Justice Macpherson,
My, Justice Trevelyan, Mr. Justice Ghose and Mr. Justice Rampini.
JORENDRA KISUORE ROY CHOWDHRY (Pramvnirr)». BROJENDRA
KISHORE ROY CHOWDHRY (Derenpant No. 1) anp BISSESWARI
DEBI CHOWDHURANI (Derexpast No, 2).#

Limitation Act (XV of 1877 ), Schedule 11, Article 47—Code of Criminal Pro-
cedure (X of 1882), Chap. XL~ Order vespecting possession under—Qrder
under section 145, persons bound by.

The limitation of threo years presoribed by Article 47,8chedule I of the Limi-
tation Act (1877) applies to all persons bound by or parties to an order under
section 145 of the Criminal Procedure Code, and to any other persons who may
claim the property through any such persons under a litle derived subsequent
{0 the order.

Aulehil Chunder Chowdhyy v. Mirsa Delawar Chowdhry (1) distinguished.

Tar facts of this case, so far as they are material for this report,
appear in the judgment of the Full Bench.

The Division Bench (Hill and Rampini, JJ.) referred this
case toa Fall Bench, with the following observations :w—

“This is & suit for the possession of certain land. The defence,
80 faras is pertinent to $his second appeal, is that the snitis barred
by limitation under Article 47, Schedule I, Act XV of 1877,
inasmuch os it is brought more than three years after an order by
the Magistrate under section 145 of the Criminal Procedure Code,
declaring the second defendant, Bisscswari Debi, to be in possession
of theland in dispute. The plaintiff, Jogendro Kishore Roy
Chowdhry, was party to the proceeding under section 145,
and so, of cowrse, was the second defendant; but the
defendant No. 1, Brojendro Kishore Roy Chowdhry, who is the
adopted son of the defendant No. 2, was not a party toit. The
lower Courts have held that this suit is barred under the aforesaid
Article 47, and have dismissed the suit, and the plaintiff now
appeals and contends that this finding is wrong. ”

* Reference to Full Benclr im appeal from Appellate Decres No. 979 of
1893 agninst o decres of Babn Radha Krishna Sen, Subordinate Judge of
Mymensingh, dated the 1st of March 1893, affirming the decree of Bubu Purne
ghunder Mitter, Munsif at Netrakona, dated the 15th of March 1892,

(1) 6C L B, 93
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1896 “There can be no question that according to the terms of

Jocunpra  Article 47 the suit is barred. The Article lays down that three
I%ﬁ‘;i’v‘fnﬂ?f years is the period of limitation for a suit ‘ by any person bound
B Lo by an order respecting the possession of property made under

ROJENDRA e
Kisuoss Roy the Code of Criminal Procedure, Chapter XL, or by any one
CHOWDIRY. (l3iming under such person to recover the property comprised

in such order.’” Now, the plaintiff was u party to the proceeding
undor section 145 of the Criminal Procedure Code. Ho would,
therefore, seom to be bound by such order, for he was forbidden
by that order to disturb the possession of tho defondant No. 2,
until evieted from the subjoct of dispute in due course of law ;
and Le i3 now suing to recover the property comprised in such
order, Dut the appellant contends that, notwithstanding the
torms of the Article, he is not barred by it. He argues thut the
Article is applicable only when the person sued is the individual
in whose favour the order under section 145 of the Code of
Criminal Procedare has been made, because tho possession of
that person is the only possession which his opponent is, by
virtue of section 145, hound to respect, and he contends that,
if that person were to abandon possession immediately after the
order or were ousted by a paramount title or were to transmit
his possession to another, and a suit wore then to be brought by
the person, as ngainst whom the order under scction 145 had been
made, against the person in possession, in none of these cases
could the plaintiff be said with propriety to be bound by the
order of the Magistrate,”

“ His argument derives support from the case of Aukhil
Chunder Chowdlry v. Mirea Delawar Chowdhry (1), in which
ithas been held that Avticle 46 of the former Limitation Act, which
corresponds with Article 47 of the present Act, can only apply
botween the parties whose possession was confirmod by the Magis-
trate,  and each one of the partios to that proceeding who was
claiming possession against them, and that it doos not apply in
favour of one of those parties who subsequently succeeds by a
regulay suit in ousting them.”

“Now, if this ruling be correct, this suit is clearly not barred,
for the proceeding under section 145 of the Criminal Procedure’

(1) 60 L R, 9.
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Code was not between the parties to this suit. No doubt it was 1896
between the present plaintiff and the defendant No. 2, but this ™ yoarypra
is immaterial, for the defendant No. 2 disclaims all interest in the Kimuore Boy

. . . Py } 14

land which forms the subject of this suif, which is, therefore, one CHOZ,V,DHR
intl ” BroseNDRA
between the plaintiff and the defendant No. 1 only. Kisaong Rov

“ Considerable argument has boen addressed to us as to CNOWDHRE.
whether the defendant No. 1 can be regarded as claiming uader
the defendant No. 2 in consequence of the terms of a eompro-
mise which was entered into in a suit between thom with respect
to the property of the defendant No. 2’s husband, of whose estate
the defendant No. 2 was the eXxecutrix, and which terminated in
the defendunt No. 2’s making over to the defendant No 1, 12
annas of the property, and in the defendant No. 2’s retaining
possession, with the consent of the defendant No, 1, of the remain-
ing 4 annas to be enjoyed by her for her lifetime. But we think
it unnecessary to express our opinion on the point at this stage,
since it appears to us that the question at present is whether Ar-
ticle 47 is or isnot confined in its application to saits brought
against the individual in whose favour the order under section
145 has been made. Should it be held that it applies also in the
case of persons claiming through or uuder that individual the
question will then become material.”

“ If then, the above raling is right, and if we follow it, the
plaintiff’s suit may be in time, and the question as to whether the
defendant holds the property wholly or partially by title para-
mount to the defendant No. 2 will have to be considered and de-
cided. If, however, it is not right the plaintiff’s suit is out of time
and the appeal must be dismissed.”

¢ Now we must say we feel great hesitation in following the
-above cited ruling. It is cerfainly not warranted by the torms
of Article 47 into which it virtually reads the words *provided
the suit is between the partics to the proceeding under the Crimi-
nal Procedure Code, in which the order respecting the possession
of the property was passed,” which are not to be found there. It
is, th{erefore, in reality a piece of legislation, and it gives no rea-
sons /for the view it expresses, Reason might perhaps be found
for ;,ﬂle raling in the argument tha it is bard on 2 person bound by
:an;order under scetion 145 of the Criminal Procedure Code, that
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he should be bound, as it has been said, for all time, though the
" possossion of the property may have passed from his opponent to

Kisuons Rov gome third party. Onthoe othoer hand, it may be the policy of the

CHOWDILRY
By
Broreynra

law, and porhaps a sound ono, that, whon proprietors of land dis..

pute respecting the possession of land in such a way as to cause «
Kisnore Roy
Cuowpnny, likelihood of a breach of the peace, the party found to be out of

possession should have only three years instead of (not ** all time”
but) twelve years to bring his suit for recovery of possession in
whosoever hands the land may be.”

“On the whole, we are unable to agree with the ruling in the
caso of Aukhil Chunder Chowdhey v. Mirza Delawar Chowdhry,
and wo, thorefore, think proper to reler this case to a Full Bench
to whom we propound the following question ”:—

“ Whother, as lail down in Aukkil Chunder Ohowdhry v.
Mirea Delawar Chowdhry (1), Article 47 of Schedule II of the
Timitation Act applos only between the parties whose possession -
was confirmed by the Magistrate, and each one of the parties te
that proceeding who was claiming possession against them,or
whoether it applies to any person bound by an order respecting
possession of property made under section 145 of the Criminal
Procedure (lode, even though the defendant to the suit may
not have heen a party to that procecding.”

Babu Srinath Das (Babu Jogesh Chunder Roy with him) for the
appollant. — I contend on the authority of Aukhil Chunder Chowdhry
v. Mirsa Delawar Chowdhry (1} that the question should be answer«
ed in my favour. Reads the referring order. [MacrrErsoN, J:
~But the question does nob arise in this case in the broad form
in which it has been pat.]

| PrrEERAM, (. J.—We must dispose of the whole appe,&r‘sﬁ
answer tho question ; it all depends whether the plaintiff is ojfaim-
ing through the person in whose presence the order was paqs{ed:] )

Dr. Ras Bihari Ghose~~My extreme contention before the,
Division Bench was that Article 47 would apply, no matb ¢ T “
whose possession the property was ab the time of the order, b b “I

(1) 6 ¢. L. R, 03,
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also tried to distinguish the case of Aukhil Chunder Chowdlry v, 1896
Mirza Delawar Chowdry (1), Bub the whole case may now joamwona
be disposed of. [ Macraurson, J.~The case does not luy down Kisuokn Roy

1
the law in that broad form.] Cuox;munv

: . BRrojex
Babu Srinath Das (after stating the facts of the case).—The Kléig;;%?gy

compromise, under which defeadant No. 1 comes, was subsequent CHOWDHEY.
to the Magistrate’s order. The question therefore is whether the
Article would apply to a suit between plaintiff and defendant No. 1.
Under section 145 a Magistrate does not decide the rights of the
heirs of the parties ; he protects only a personal right. [PrrarrAd,
C. J.~Yon say that the operation of the order is entirely gone
as soon as a party dies?] The order does not say that any other
person in possession will be protected. Defendunt No, 2’s posses-
sion was protected, but she is not now in possession. Then again
could the heir be punished for contempt for disturbing the order?
[MacrarrsoN, J.— Could the party against whom the order is
passed transfer his right and get twelve years P17 There is special
provision in the section as regards the party against whom the
order is passed. MHis representative is bound. The Article in
question does not cover the present case, and the case of Aukhil
Chunder Chowdlry v. Mirza Delawar Chowdry (1) supports
me. The principle of decision was the same in a similar class of
cases,~ Durgaram Roy v. Roja Navsing Deb (2) ; Nitta Kolila v.
Bishnuram Kolita (8) ;5 Chintamoni Sen v. Iswar Chandra (4).

"Dr. Ras Bikari Ghose (Babu Boikanta Nath Das with him) for
the respondent.—The case cited is no authority for the proposition
‘tought forward. In this case Bisseswari’s possession was as
trustee ; and the beneficiary, the defendant No, I,1s bound
by the order. Article 47 is not restricted to the person
mmed in the order, If the ancestor happens to diaafter a period of
three years from the date of the order, it cannot be contended that
the heir would geb twelve years to bring his suit. Under the last
section of the Limitation Act the title would be extinguished at tho
end of three years, My extreme contention, that the Article would
apply, Af the property sought to be racovered -was comprised in
the order, no matter in whose possession the property was at the

(1) 6C. L. R,, 93. (2) 2 B.L.R., 254.
{3) 2B,L, B, 49 App. (4) 8 B, L. R,, 122 App.
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time of the order, is no doubt opposed to the ruling in Awukhil
Clunder Chowdhry v. Mirsa Delawar Chowdry (1) ; but it is not
now necessary to press that confention in the present case,

Babu Srinath Das in veply.

The judgment of the Full Bench (PrrrERAN, (. J., MACPHER.
soN, TreEvELyaN, Goose and Rawmring, JJ.) was as follows :—

This reference arises out of a special appeal, and under the
roles of the Court it is necessary that this Benel, in addition to
answering the question referred, should dispose of the special
appeal,

The Subordinate Judge, who heard the first appeal, slates the
facts of the case as follows :—

“ This was & suit to recover possession of a plot of land by
declaration of the appellant’s title thereto, the appellant claiming
the said land as appertaining to a hat called Naraingunge, alias
Lakhigunge, situate in his zemindary No. 78. It appears that
there was a proceeding with regard to the land under section
145 of the Oriminal Procedure Code between the appellant on
the one side and the defendant No. 1, Bisseswari Debi Chowdhurani,
ou the other, and the Dopuly Magistrate of tho Sub-Division of
Netrokona passed an order on the 9th of April 1888 relaining
Bisseswari Debi in possesgion of the land.”

The plaint in the present suit was filed on the 9th May 1891.

Towards the end of his judgment the Subordinate Judge pro-
ceeds: “The deposition of the witness Guru Das Chuckerbutty .
as well as the documents filed in the appeal show that Bisseswari
Debi claimed a life-inferest in 8 annas share of the Gouripur
Tisiate under the will of her husband, though she was in posses-
sion as executrix of the whole estate. Subsequently Bisseswari
Debi and the defendant No. 1, who is her adopted son, entered
into & compromise by which a 4 annas share of the estate was
allowed to Bisseswari to be enjoyed during her lifetimo, ')while
the remaining 12 annas share was given up to the defendm%t No.,
1. The latter also got the land in dispute with other propgrties
in his share by partition.” '

(1 6 C L, R, 93,
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Upon these facts both the Muusif and the Subordinate Judge
have dismissed the suit as barred by limitation, it having been
brought more than three years after the final order of the Deputy
Magistrate. The case came before the Division Bench of this
Court in second appeal, and the learned Judges who constituted
that Beneh, fecling thomselves unable to agree with the decision of
this  Court in the case of Awklil Chunder Chowdhry v. Mirza
Delawar Chowdhry (1), have referved the question to the Full
Beneh “whother, as laid down in that case, Article 47 of
Schedule IT of the Limitation Act applies only between the
parties whose possession was confirmed by the Magistrate
and each ome of the parties to that proceeding who was
claiming possession against them, or whether it applies to any
person bound by an ovder respecting that property made un-
der section 145 of the Criminal Procedure Code, even thongh
the defondant to the soit may nobt have beem a party to that
proceeding.”

There can, we think, be no doubt that the limitation of three
years applies to all persons bound by, or parties to, the order and
to any persons claiming under or through any such persons, snd
that ag far as that part of the judgment is concerned that is what
was decided in the case above cited. Mr. Justice Pontifex in
delivering the judgment of the Court said : “So far as the Magis-
trate’s order is concerned the present plaintiffs were bound to
respect the possession of the Boy defendants or those elaiming
ander them, unless they instituted a sult within three years

That is procisely the present case, as the Subordinate Judge
finds that both the defendants claim the land under the same title ;
indeed that of the defendant No, 1 is derived through the
defendant No 2, as she was in possession of the whole estate
of her husband as his executor at the time when she adopted the
other defendant, and the present litigation is between persons,
all of whom were bound by the order, as they were all cither
parties to it or derived their title to the property from or through
some person, who was a party to it. 1t is true that the learned
Judge in the case cited goes on to say :- “That possession having
been got rid of, and the defendants having obtained possession

(1) 6 C, L. R, 93.
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adversely to the Roy defendants, we do not think that Aricls 46
prevents the present plaintiffs from suing the present defendants
in o vogular svit for a deolavation of title.” But no such ques.
tion arises in the present case, and we do not think we ought to
expross any opinion upon it. Our onswer fo the question
reforred is that the three years’ limitation applies bo all persons
bound by, or parties to, the order, and to any othor persons who
may claim the property through any such persons under a title
derived subsequent to the order.
The appeal will be dismissed with costs.
g ¢ C Appeal dismissed.

Before 8ir W. Comer Petheram, Kt., Ohief Jusiice, Mr. Justice 0" Kinealy,
A, Justice Macpherson, My, Justice Drevelyan, Mr. Justice Ghose,
M7, Jusiice Deverley and Mr. Justice Banerjee.

JONARDAN DOBEY (Prrrrioner) ». RAMDHONE SINGH anp omnins
(OrrosiTn Partins.)*

Code oft Chwil Procedure (det XIV of 1883}, sections 100, 108 and 1§57—
Ex parte decree—Defendunt not appearing ab an adjourned hearing—
Act VIIL of 1859, sections 119 and 147. '

Section 108 of the Code of Civil Procedure (Aot XIV of 1882) applies
to every case in which a decree is passed em porte against a defendant,
either under section 100 by reason of his non-appearance ot the first hearing,
or under gection 157 . by resson of his non-appearance ab an adjourned
hearing.

Zain-ul-Abdin Khan v. Ahmed Roza Khan (1) distinguished. Sital Fari
Banerjee v. Heera Lol Chaiterjee (2) overraled.

Tup facts of this case appear sufficiently from the order of
reference of Banerjee and Rampini, JJ., which was as follows :—

“This i¢ a rule calling upon the other side to shew cause why
an order of the Court below granting sn application for setting
aside an ex parte decree under section 108 of the Code of Ciyil
Procedure should not he reversed.

“The facts of the case, so far as they are necessary to be refer-
red to for the decision of this Rule, nre shortly these : The petitioner
befors us brought a suit in the Court below against three defen-

- ® Toll Bench Refovence in Rule No. 880 of 1895egainst an order of
Mr. Warde-Jones, Munsif of Govindpur, dated the Sth January 1895.

(1) L1 R, 2 A, 67, (@) 1. L. R, 21 Calc., 262.



