
Y O L . XUII.] ALLAHABAD SERIES, 503

give the references, bob we entirely  ap23rove the point of view  
of th& tribunals who tried those cases. W e, therefore, think  
this is a conviction which,should be set aside and that the learned  
Magistrate should have considered the case as one properly 
falling wifchin section 95 of the Indian Penal .Code and should 
have dismissed it. •

W e, therefore, set aside the conviction, and order that the 
fine of Rs. 10, which we are told has been paid, should be 
refunded.

Gonmdtion set aside.
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( D b i 'E n d a n t b ) * .

Hindu law—‘ Beligiou3 endowm m i—UeguireiMnts fo r  th& oom]3letion of a
valid g ift—Eegisiered dddd alone not suffiownt viitliout delivory o f  pos­
session. '

!Tli0 mere execution of a daed of endowmQaii is not sufflciaut unflef the 
Hindu law to create a valid endowment, but to complete the gift there must 
be a transfac of the apparent evidences of ownership from the donor to the 
donee. Dcijai Dabse v. Mothiira Nath Ghattopadhya {1), :KaUdas MnlUclc 
V. Kanhaya Lai Pundit (2) and Watson and Co. v. Ba’mohutid LuU  (3) 
referred to.

T h e  facts of this case are fully set forth in the judgm ent o f  
the Court.

Mr. NihalOharbd and Dr. 8, M, Sulaiman, for the appel- 
lants.

Mr. B. E. O'Gonor, Bahu. Lalit Mohan Bawerj'i, Munshi 
GirdhariLai Agarwala and Munshi Panna Lai, for the respond­

ents.
M e aRS, C. J., and B a n e r j i, J. :— This appeal arises in. a suit 

for possession of a village called Itaura in the district o f Agra  
and for mesne profits. This village originally belonged to one 
Bao Joti Prasad, who was a m.an of great affluence in the district

* First Appeal No. 184 of 1918 from a daoree of Kaulashar Natjh Rai, •
Subordinate Judge of Agra, dated the 23i:h of January, 1918.

(1) (1833) I. L. R., 9 Calc., 85i. (2) (18S4) I. L. R., 11 Calc., 121,
(3) (1890) I. L. R., 18 Qalc., 10.
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of Agra and owned considerable property. Eao Joti Prasad in 
his life-tinie canned the name of his son Bishambhar Nath to be 
entered in the revenue papers in respect of the village of Itaura 
in 1866. In the year 1869 he executed a deed of gift of the 
property in favour of Bishambhar Nath. Kao Joti Prasad died 
in 18V0 and after his death some disputes arose between 
Bishambhar Nath and his brother Amar Nath, the two surviving 
Bons of Eao Joti Prasad. These disputes led to the execufcion 
of documents, to‘ reference to arbitration, and finally in the 
year 1881 Bishambhar Nath was recognized as the owner 
of this village and his name continued to be recorded as such. 
In 1882 he made a mortgage of the village in question as 
well as of other property in favour of the Maharaja of Bha- 
ratpur,. The Maharaja obtained a decree on the basis of the 
mortgage on the 7th of January, 1886,■ against Kannu Dei, 
the widow of Bishambhar Nath, who had in the mean time died. 
This decree ordered the sale of all the mortgaged properties, one 
of which was, as stated above, the village of Itaura. In execution 
of the decree the village was sold by auction on the 21st of 
August, 1905, and the present defendants became the purchasers 
and they have been in possession since the date of their purchase. 
After the lapse of nearly t\¥elve years from the date of their 
purchase, that is, on the 26bh of May, 1917, the present suit was 
instituted to oust them from the property of which they have 
been in possession for this length of time. The plaintiffs allege 
that Eao Joti Prasad, on the 13th of July, 1863, made an endow­
ment of the village for the maintenance of sadahart for the 
support of the poor and the indigent, that the property is thus 
endowed property, aad that it could not be sold in execution of a 
decree under a mortgage made by Bishambhar Nath The plain­
tiffs claim to be trustees of the endowed property under an 
ai3pointment made in that behalf by the District Judge of 
Agra.

In the court below the genuineness of the document of the 
13th of July, 1863, which was registered on the 11th of August of 
that year, was disputed, but the 1 earned Subordinate Judge found 
that the document was genuine and there is no controversy 
l>efGre us on that point. The argument before us has proceeded
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on the assumption that the document was executed by Rao Joti 
Prasad on the date mentioned in it.

. The learned Subordinate Judge was of opinion that the docu­
ment only indicated an intention to make an endowment and 
did not in fact create an endowment, and holding that the 
property continued in the ownership and possession of Rao Joti 
Prasad and his son Bishambhar Nath, dismissed the plaintiffs’ 
suit.

We find it somewhat difficult to accept the view of the learned 
Subordinate Judge that there was merely an intention to make 
an endowment. The terms of the document which is printed on 
page 20 of the appellant^s book, show that Joti Prasad did 
purport to make a present endowment of the village for the 
purposes mentioned above and directed that his two sons 
Bishambhar Nath and Amar Nath should receive the profits of 
the property and use them for the maintenance of the sadabarC. 
It is contended that the mere execution of the document was 
sufficient to create a valid endowment. No doubt if a completed 
and valid endowment was made by the owner that would pub it 
out of his power to revoke it. This is not disputed on behalf of 
the respondents, but what is urged on their behalf is that there 
was no completed endowment in the present case.

Gn behalf of the appellants it was contended by Mr, ■ Wikal 
Chand that the execution and registration of a deed of endow-' 
ment was sufficient to create a completed irrevocable endowm.eni} 
and to transfer the property to the trust for which the document 
was executiod. It must be borne in mind that this document was 
executed long before the enaotment of the Transfer of Property 
Act, and, therefore, the provisions of section 123 of that Act would 
have no application to the present case. We are unable to agree 
with Mr. Nihal Ghand’8 Gontejitiou. that under the law as it 
existed before the enactment of the Transfer of Property Act 
mere execution and registration of a docament was sufficient to 
create a trust. In our opinion the law on the subject is aptly 
and correctly stated by Mr. Mayne in his well known work on 
Hindu Law and Usage/ 8th Edn., page 513, section 378, in  the 
following terms To complete a gift there must bs a transfer 
of the apparent evidences of ownership from the donor to the
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referred to in Mr. Mayne’s book. A LT.rge number of cases have 
also been cited to us on behalf of the respondents, but we need 
only refer to a few of them.

In Dagai Dabee v. Motliura Nath Chattopadhya (1) the 
Court said:—“ No case, however, has gone the length, so far as we 
are aware, of saying that a gifc by a Hindu unaccompanied either 
by possession on the part of the donee or any symbolical act, such 
as handing over documents of title, or .by permitting the donee 
to receive rents, or other like act, is in itself a valid transaction, 
even though the de t̂l of gift be registered.”

In Ealidas MulUck v. Kanliaya Lai Fundit (2) their 
Lordships of the Privy Council at page 132 of the report refer to 
a case decided by the Bombay High Court with approval. The 
principle of that ca.se is similar to that enunciated above.

In Watson Go, v. Ba'incliuni DuU (2i) their Lordships 
express a similar opinion and refer to the fact of possession not 
having been delivered as a circumstance which indicated that 
the gift had not been completed. Their Lordships further held 
that unless it was the intention of the maker of the endowment 
to divest himself of the property, the deed of endowment would 
have no effect.

Let us see whether in the present case Rao Joti Prasad 
intended to ̂ make a complete transferor the property for the 
maintenance of an endowment and whether he divested himself 
of the ownership of it. According to one of the witnesses the 
circumstance which induced him to execute the document was 
that he was struck by paralysis and his wife induced him to make 
some charity in order that he might recover—this induced Joti 
Prasad to execute the document of the 13th of July, ■ 1863. We 
find, however, that he had applied for the • entry of his name in 
the revenue papers in place of Din Dayal, the deceased son of 
Damodar Das, one of his sons who had predeceased him. During 
the pendency of these proceedings for mutation of names  ̂he 
acquired a further share in the village and on the 31st of August, 
1868, .be obtained’ an order from the Revenue Court for the ftntry

(1) (1883) I. L. R., 9 Caku, 854. (2) [imi) I. L. 11 Calc„, 121
(8j (l£9Qj I. h, B., 18 Calc., 10.
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of his name as proprietor of the village. His name continiied. to 
be eniered as proprietor until 1866, when by aa application to ■ 
the Revenue Court he caused the name of his son Bishambhar 
Nath to be entered as proprietor. Had Bao Joti Prasad intended 
to digest) himself of the property and to vest it in trustees for 
the benefit of the charity, one would have expected that in the 
Gourde of mutation proceedings which were pending at the time 
when the document of the 13th of July, 1863, was executed, he 
would have applied to the Revenue Court to enter the name of 
Bishambhar Nath and Amar Nath as trustees of the endowment 
which he wished to create. So far from his doing so he got his 
own name entered in the revenue papers as stated above, fn the 
year 1866 he had the name of Bishambhar Nath alone recorded 
in the revenue registi^rs in respect of this village and in 1869 he 
executed in favour of Bishambhar Nath a deed of gift in respect 
of this village ia which he stated that he had given the village 
to Bishambhar Nath in 1865 for his personal expenses. Ib thus 
appears that during his life-time Rao Joti Prasad never intended 
that the deed of endowment executed by him in 1863 should take 
effect. As was remarked in the course of the argument, it seems 
that there was only a temporary intention to make an endow- 
ment of the property, but that intention does not .appear to have 
at any time been carried into effect. After the death of Joti 
Prasad his two sons Bishambhar Nath and Amar Nath dealo with 
this property as part of the^estate of Rao Joti Prasad and when 
they entered înto deeds of agreement or referred disputes to 
arbitration, they treated this property as part of the general 
estate and not as property which had passed out of the estate by 
reason of a valid endowmerit. Furthermore, there is no satisfac* 
tory evidence to prove that the income from this village was 
devoted to purposeg of charity.

We were referred to a' report made by a commiasioner 
appointed to examine certain account books in previous litigation 
to which the present parties were no parties.,, The a'ctual accoujiij 
books were not produ'^ed in the present case nor do they appear 
to have been produced in the previous suit. A report was sub« 
mitted from which it appears that between the years 1883 and 
1898 something like Re. 16,000 were spent in imiBfcaiiiiflg a
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donee." This proposition is supported by cases which are 
referred to in Mr. Mayne’s book. A large number of cases have 
also been cited to us on behalf of the respondents, but we need 
oDly refer to a few of them.

In Dagai Dahee v. Mothura Nath Chattopadhya (1) the 
Court said:—“ JTo case, however, has gone the length, so far as we 
are aware, of saying that a gift by a Hindu unaccompanied either 
by possession on the part of the donee or any symbolical act, such 
as handing over documents of title, or .by permitting the donee 
to receive rents, or other like act, is in itself a valid transaction, 
even though tlie defd of gift be registered.”

In Kalidas Mullick v. Kanhaya Lai Fundit (2) their 
Lordships of the Privy Council at page 132 of the report refer to 
a case decided by the Bombay High Court with approval. The 
principle of that case is similar to that enunciated above.

In Watson & Go. v. Ramohuni Butt (3) their Lordships 
express a similar opinion and refer to the fact of possession not 
having been delivered as a circumstanoo which indicated that 
the gift had not been completed. Their Lordships further held 
that unless it was the intention of the maker of the endowment 
to divest himself of the property, the deed of endowment would 
have no effect.

Let us see whether in the present case Rao Joti Prasad 
intended to^make a complete transfer of the property for the 
maintenance of an endowment and whether he divested himself 
of the ownership of it. According to one of the witnesses the 
eircumstance which induced him to execute the document was 
that he was struck by paralysis and his wife induced him to make 
some charity in order that he might reoover-«thi3 induced Joti 
Piasad to execute the document of the 13th of July, • 1863. We 
find, however, that he had applied for the • entry of his name in 
the revenue papers in place of Din Dayal, the deceased son of 
Damodar Das, one of his sons who had predeceased him. During 
the pendency of these proceedings for mutation of names  ̂ he 
acqaired a further share in the village and on the 31st of August, 
1868, .he obtained'an order from the Revenue Court for the p.ntry

(1) (1883) I. L. R., 9 Calc, 854. (2) (1884) I. Xi. E., 11 Oalo.:, 131
(Sj (1£8QJ I. L. E ., 18 Calc,, 10,
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of his name as proprietor of tho village. His Dame continued to 
be entered as proprietor until 1866, when aa application to 
the Revenue Court he caused the name of his son Bishambhar 
Nath to be entered as proprietor. Had Eao Joti Prasad intended naeain 
to divGsb himself of the property and to vest it in trustees for 
the benefit of the charity, one, would have expected that in the 
course of mutation proceedings which were pending at the time 
when the document of the 18th of July, 1863, was executed, he 
would have applied to the Revenue Oonrb to enter the name of 
Bishambhar Nath and x̂ Linar Nath as trustees of the endovs'inent 
which he wished to create. So far from his doing so he gob his 
own name entered in the revenue papers as stated above, in the 
year 1866 he had the name of Bishambhar Nath alone recorded 
in the revenue registers in respect of this village and in 1869 he 
executod in favour of Bishambhar Nath a deed of gift in respect 
of this village in which he stated that he had given the village 
to Bishambhar Nath in 1865 for his personal expenses. It thus 
appears that during his life-time Rao Joti Prasad never intended 
that the deed of endowment executed by him in 1863 should take 
effect. As was remarked in the course of the argument, it; seema 
that there was only a tem porary intention to make an endow- 
ment of the property, but that intention does not .appear to have 
at any time been carried into effect. After the death of Joti 
Prasad his two sons Bishambhar Nath and Amar Nath dealo with 
this property as part of the,estate of Rao Joti Prasad and when 
they entered jn to deeds of agreement or referred disputes to 
arbitration, they treated this property as part of the general 
estate and not aa property which had passed out of the estate by 
reason of a valid endowment. Furthermore, there ia no satisfac-* 
tory evidence to prove that the income from this village was 
devoted to purposes of charity.

We were referred to a' report made by a commissioner 
appointed to examine certain account books in previous litigation 
to which the present parties were no pa,rties.„ The a'cstual account 
books were nob produ'jed in the present case nor do they appear 
to have been produced in the previous suit. A report was sub­
mitted from which it appears that between the years 18S3 aitad 

1898 something like Rs. 16,000 were spent in maintaimiJg>^
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sa'^abart or ohattar at Agra. But tbereis no evidence to prove 
that this expenditure was incurred out of the income of the 
village of Itaura. It cannot, therefore, be said that the income 
of the village was devoted to the maintenance of the charity to 
wWeh a reference was made in the document of 1863. Since the 
date of the document Rao Joti Prasad, as we have stated above, 
treated the property as if it was his own. private property. As 
already stated, he in 1866 caused the name of hia son Bishambhar 
Nath to be entered as owner of this property. In 1869 he 
executed a deed of gift by which he bestowed this property on 
Bishambhar Nath, In 1S81 Bishambhar Nath and his brother 
dealt} with the property as their private property and not as 
endowed property ; and in 1882 Bishambhar Nath mortgaged it 
as the owner of it. There is nothing to show that the income 
of the property was devoted to the purposej of the endowment 
and that it was ever treated as endowed property which did. nob 
form part of the estate of Jobi Prasad or of Bishambhar Nath. 
In these circumstances we think that the plaintiff has failed to 
prove that a completed and valid endowment was made by Rao 
Joti Prasad and that the property has not been acquired by 
the defendants by virtue of their auction purchase.

In the view we have taken above, ib is unnecessary to outer 
into the question of limitation or into the question of res judicata 
with which the court below has dealt.

We accordingly dismiss the appeal with costs.
Appeal dismissed.

before Sif Qfmicaol Mears, Enighi} Chief and Justice
Sir Prmnada Charm Ba^ierju 

HUHA,MfiIAt> IB M AIL akd ahoxheb (P la t n t iw s )  v. M U H A M M A D  
ISHAQ, AISQ OTH35ES (I)EI?aHDAHTS) *

Miihammadmlaio—Waqf^-^WUl—Gonstniciionofdooimeni.
A Muhammadan lady by liar will dovisQd certain property to laer two 

brothers en]'oining them to sell the same and with the proceeds erect a mosque.
: The will, however, proyided further that if the ĵdeylsees preferred to keep the 
property ttemselYesi 'thV^ do so if they devoted the value of the.
property (givQa iu; the \Yill at :Rs^ 2̂ to the construction of a inosquQ. 
Seld oti & cohstrrictjon of the will that tho waqf created thereby was a waqf

« First Appea.1 No. 259 oi 1918 -frojaa a.decreoof E. H. Aehworth, Digtriot
SEudge of Oivwnpore, dated the 23th of Maroli, 1 918.


