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in a suit broughu on the basis of the mortgage there seems
to be nothing to warrant us in holding that he cannot enforce
the same when he is suing for posssssion of the property
which he has purchased at auction. In our opinion the rule
of law laid down in Shib Kunwar 8Singh v. Sheo Prasad
Singh (1) and Jairaj Mol v. Radha Kishan (2) still holds
good and there has been no change so far as the Code of
Civil.Procedure is concerned.

It having been held, then, that the auction purchaser
could ehallenge the validity of the mortgage in the suit, we
find that the lower appellate court has rightly entered into
the question of the binding nature or otherwise of the mori-
gage, On this question it has found in favour of the plaintiff.
We, therefore, dismiss the appeal with costs.

Appeal dismisSed.

Before Mr. Justice Walsh and My Justice Lindsay.
SHADI JAN (PErIrionen) v. WARIS ALL AND ormuns
_ (OprostrE-rARTIES.) *

Act No, VII of 1889 (Succession Certificate Act), section ¢—Muhammdan Zaw
—Dower—Husband and wife both daad—Claim b by hsir of wife ayainst hew
of husband for propertionate share of dower debt due by defendant.

No succossion certificate is necessary where the suit is by one of the heirs
of the wife fo recover from onec of the heirs of the husband the proportionate
share of the wife’s dower the Hability to pay which had dovolved upon the
defendant according to her share by inheritancein tho property of the husband.
Ghafur Khan v. Kalanderi Beyam (3) distinguishoed.

THE facts of the case ave fully set forth in the judgment of
Lixpsavy, J.

Mr. dbw Ali, tor the appellant =

In rejecting the applicatioa the lower court relied upon the
case of Ghafur Khan v. Kulondari Begum (8). That case has
really no application to the present casg. In that ease the
husband himself from whom the dower debt was due was still
alive and was being sued. The debt was, sherefore, not split
up at the date of the suit, In the present case the original

*Pivst Appenl No. 178 of 1917, from an order of H. E. Holme, Digtrict Judge
of Bareilly, dated the 24th of August, 1917.

(1) (1906) I. L. R., 28 All,, 418. . (2) (1918) L. L. B., mm,w
(8) (1910) I. L. R., 33 AlL, 827. '

1091

Aairs SULTAN

KRAN

.
Momagsar
Knax.

1921
Fobruary, 24,



SHADI JAN
v,
WaRIS ALI.

494 THE INDIAN LAW REPORTS, [voL. xui,

debtor Raza Ali was dead and the liability had descended on
his heirs in specified shares under the Muharamadan law,
Under the circumstances there is no necessity for the suecession
certificate at all. Moreover, Lhe balance of the debt for which
certificate was not applied for had either been set off or become
time-barred at the date of the application. Thus, all that can
now be realized of the original dower debt of Rs, 72,00) is only
Rs. 2,000 and it would be inequitable to force the applicant
to obtain succession certificate for the whole of the original
debt and pay court fees on Rs. 72,000. The case ought, there-
fore, to be decided on equitable principles and not with reference
to the ruling relied on by the court below.

The respondents were not represegted.

Lixpsay, J. :—This is an appeal against an order of the Dis-
triet Judge of Bareilly rejecbing the application of the appellant
Musammat Shadi Jan for a certificate under section 4 of the
Suceession Certificate Act (VII of 1889). ‘

The facts of the case are as follows 1w

Ahmadi Begam, the daughter of Musammat Shadl Jan, was
the wife of one Raza Ali, and died on the 10th of May, 1914,

She left as heirs her mother, six sons, iwo daughters and
her husband.

Is is admitted that the dower debt which Raza Ali owed
his wite at the time of her death amounted to Rs. 72,000.

The wife’s heirs wers, therefove, entitled to specific shares
of this debt in accordance with the Muhammadan law of Inheri-
tance, and the share of the wife’s mother was 3th. The resuls

" was that Musammat Shadi Jan had a good claim against Raza Ali

for Rs. 12,000 and to that extent Raza Ali became the debtor
of Musammat Shadi Jan,

On the 23rd of Ogtober, 1914, Raza Ali himself died leaving
28 heirs his six sons, his two daughters and his mother Musammat
Najm-un-nissa, who became entitled to Raza Ali’s estate in the
following shares, namely :—

6 sons 60 sihams,
2 daughters 10 ,,
Mother 14

bR

s0 thatb the mother’s share of Lhe estate was =i
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According to Muhammadan law each heir is liable for debts due
from the deceased to the extent only of a share proporticnate to
his share of the estate, so that Raza Ali’s mother becams liable
to pay a 4th share of her son’s debts. The latter included, as has
been said, a debt of Rs, 12,000 due to Musammat Shadi Jan, and
she filed a suit to recover from Mnsammat Najm-un-nissa the
latter’s share of this debt 4.6, Rs. 2,000. Inthesuit sheimpleaded
as pro formd defendants the other heirs of Raza Ali. To enable
her to get a decree against Najm-un-nissa for this sum she applied
to the District Judge for a suceession certificate, and the learned
Judge, relying upon a Full Bench decision of this Court in Ghafur
EKhan v. Kalandari Begam (1), has refused the application on
the ground that no certificate under the Act can be granted in
respect of part of a debt, treating this sum of Rs. 2,000 as part
of the dower debt which Raza Ali once owed to his wife.

The facts of the case now before us are different from those
which the Full Bench had to consider, the important distinction
being that in the latter case the husband from whom the dower
debt was due was still alive and was being sued. In my opinion
the principles laid down in the ruling referred to have no appli-
cation in the present case. We are not dealing here with a clatm
agaiust the debtor of a deceased person. The creditor, Musam-
mat Shadi Jan, is still alive, and she is making a claim against
one of the heirs of her deceased debtor. After his wife’s death,
Raza Ali, by operation of the Muhammadan law of Inheritance,
became the debtor of Musammat Shadi Jan to the cxtent of
Rs, 12,000, and that liability continuing up to the time of his
death hus now descended in specified shares to his helrs one of
whom is Musammat Najm-un-nissa. :

In these circumstances it appears to me that Musammat Shadi
Jun is not required by law to take out any certificate nnder the Act
for the purpose of enabling her to obtain a decree for this sum
of Rs. 2,000 against Musammat Najm-un-nissa, aud I would hold

" that her application should fail on this ground, and not unpon
the ground stated by. the court below.

As this, then, is not a case in which a' certificate should be
granted I would dismiss the appeal, making no order as to costs,

as the respondent has made no appearance.
(1) (2910) I, I, R., 83 AlL, 827.
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Wansk, J.— I agree. 1. am satisfied that no certificate is
necessary and that a decree ought not to be refused on this
ground.

By reE Courr:—The appeal is dismissed. We make no
order regarding costs,

Appeal dismissed.

Before My. Justice Golul Prasid and Mr. Justicse Lindsay.
SHEODAN SINGE AND aNoTHBR (PrAIwrirpe) v. BHAGWAN
SINGH AND ANOTHER {DEFENDANTS),*

Hindu law—Jomt Hindu fdomly—Son’s liability for father's debts—Simpls
noney debt-=Sons not liable during father’s life-tims.

Tho pious obligation of a Hindu son to pay his father’s debss can only
be enforced after the death of the father.

Hence, where on a promisgory note executed by the father a simple money
decrea was obtrined against him and in 'cxecution thereof a part of the family
propexty was attached, and the sons brought a suit for a declaration that their
ghares in the property were nob Hable to satisty the decres against their father,
who was alive, it was held, that the sons wore entitled to the declaration
sought, Sahw Ram Chandra v, Bhup Singh (1) and Bhareth Singh v. Prag
Singh (2) referred to.

TaE facts of this case sufficiently appear from the judgment
of the Court.

Munshi Sheo Prasad Sinha, for the appellants.

The respondents were noft represen ted.

GoguL Prasap and Linpsay, JJ.:—The poin raised in this
case is whethor the plous duty of the sons to pay their father’s
debts can be enforced during the life-time of the father, or, in
other words, have the sons the right to object to the payment of
of such debts from their shares of the family property when the
father is alive ? It appcars that one Bhagwan Singh executed a
promissory note in favour of Musammat Shrimati Mangala Devi.
She sued Bhagwan Singh on the promissory note and obtained a
decree, She put the decree into execution and procecded to attach
a part of the family property. Bhagwan Singh's two sons Sheodan

. *Qecond Appeal No. 133 of 1919 from !a decree of Jagat Narain, Fivst
Additional Judge of Aligarh, dated the 23rd of November, 1918, confirming a

deezee of Lai Gopal Mukerji, Second Additional Subordinate Judge of Aligakh,
dated the £3rd. of July, 191

(1) (1917 L. R, 80 ALL, 487: (2 (1917) 43 Indian Gagos, 201.
L R 41,A,1 .



