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Before My. Justice Gokul Prasad and Mr, Justice Lindsay.

AGHA SULTAN EKHAN {(Depexpant) 0. MOHABBAT KHAN anp
ANOTEER (Prampirms) AND BHAGWAN DIN aNp aworaik (DEFENDANTS)*
Civil Procedurs Code (1908), order XXI, rule 66—Sale in emwsculion of

stimple monasy decres —Notification of & mortyage in the proclamation

of sale—Auction purchaser nobt presluded from challenging the validity
of the mortgaye.

Hpld that the notification of an lincumbrance on the properby about
to be gold in a proclamation of sale made under order XXI, rule 66, of the
Code of Civil Procedure (1908) will not preclude the auction purchaser from
subsequently questioning the validity of the incumbrance. In this respect
tho Code of 1908 has made no difference in the law as it stood unde: the
former Code. Shib Kunwar Singhv. Sheo Prasad Singh (1) and Jairaj
Mal v. Radha Kishawn (2) followed,

THE facts of the case sufficiently appear {rom the judgment
of the Court. ' '

. Dr. Kailas Nath Kotjuw, for the appellant : —

The principal question in this case is whether the auction
purchaser Puran or his representatives, the plaintiffs, can ques-
tion the incumbrance specified in the sale proclamation, The
lower appellate court relied upon Shib Kunwar Singh v. Sheo
Prasad Singh, (1) and held that the incumbrance could be
questioned. But that case was governed by the old Code of
Civil Procedure. Order XXI, rule 66, of the present Code of
Civil Procedure provides for notice to” be given to the dacree-
holder and the judgment-debtor before the proclamation is drawn
up. There was no such provision in the old Code, It was be-
cause the proclamation used to be drawn up behiud the back of
the parties that the judgment-debtor, and his representative the
auction-purchaser, were given the right to question the vali-
dity of an incumbrance showa in the proclamation. But under
the present Code notice is given to the parties so that they may
make any objcctions they like, and under elause (4) of rule 66

the court can make all necessary inquiries before drawing up

the proclamation, So the court must be taken to have been
satistied of the existence of the mortgage before showing it in

* Second Appeal No. 1190 of 1918 from a decree of Kshirod Gopal
Banerji, Suboxdinate Judge of Cawnpore, dated the 27th of May, 1918,
reversing n deoree of Banwari Lal, Munsif of Gawnpore, dated the 18tk of
March, 1918.

(1) {1806) I. L. B, 23 AlL, 418. (2) (1913) I, L. R., 85 All, 237,
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the proclamation. The provision in sub-clause (¢) of eclause
(2) of rule 66 is intended to let the auction purchaser know
everything material for him to know in order to judge of the
nature and value of the property, so that he may mnot have to
run unnecessary risks and thus gamble with his woney. 1f,
therefore, he purchases the property with notice of a mortgage
on it, he purchases it subject to the mortigage. In other words,
he purchases only the equity of redemption and cannot deny the
factum of the mortgage itself.

The only other point I wish to urge is that the eourt below
ought to have found if anything was advanced on the mortgage
or not, and if anything was advanced, my client is entitled to
get it, :

Munshi Gulzari Lal, for the respondents ;-

To see what passed to the purchaser at the auction sale we
must see the sale certificate granted to bim, If the court
had been satisfied under order XXI, rule 62, that there was
a valid mortgage of the property, it would have mentioned it
in the sale certificate. This is the meaning of the rulings in
Shib Kunwar Singh v. Sheo Prasad Singh (1) and Jairaj
Mal v.Radha Kishan (2).

GQoruL PRasaD and Linpsay, JJ.:—~The principal question
raised in this appeal is whether a purchaser at auction who has
purchased certain property is entitled to dispute the validity of
& mortgage which was notified in the sale proclamation prepared
under order XXI, rule 66, of the Code of Civil Procedurc (Acs
No, V of 1008). It appears that one Musammat Hingan
Bibi was in possession of a certaip house. As assigus from
one Nurjahan Begam the ‘plaintiffs sued Musammat Hingan
for possession of the house, and on the 25th of January, 1917,
they obtained a decree for possession of a 10 anna share
out of the 16 annas of the house. Costs were also decreed
to them to the exteub of about Rs, 80. It appears that the
plaintiffs took out execution of the decree for costs and in

~ execution thereof they applied for attachment and sale of the

remaining 6 anna share of the house. Before,

however,
the order for attachment could be carried

out Musammat
(1) (1906) LL. B., 28 AlL, 418.  (9) (1918) 1, L. R., 85 AlL, 257.
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Hingan Bibi made a usufructuary mortgage of the whole
house for Rs. 1,000 in favour of the defendant appellant. It
might be mentioned here that Musammat Hingan Bibi had
appealed from the deecree for possession given by the first
court and during the pendency of the appeal the execution
proceedings above referred to were taken and the mortgage
mentioned above executed. It appears that during the course
of the execution proceedings a sale proclamation was prepared
under the provisions of order XXI, rule 66, of the Code of
Civil Procedure and the mortgage of the 2nd of March, 1917,
which had been effected after the application for exeeution had
been made, was also mentioned as a charge for which the pro-
perty was liable. The property was sold on the 28th of July,
1917, and Puran purchased it. Oa the 18sh of September, 1917,
he sold it to the presens plaintiffs. The prosont sunit has been
brought by them for possession of the house so purchased, on the
ground that the defendant appellant has obstructed them in
taking actual possession of the house, The first court de-
creed the plaintiffs’ claim unconditionally as to the 10 anna
share for which they had -got a decrce against Musammat
Hingan, but as to the remaining 6 anna share which they
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had purchased ab austion it attached a comdition to the effect .

that they must redeem the mortgage for Rs 1,000 in favour of
the defendant appellant which bad been notified at the time of
the sale at which their predecessor in title, Puran, purchased
the property. On appeal by the plaintiffs the learned Sub-
ordinate. Judge modified the decree of the court of first

instance by decreeing the plaintiffs’ = suit wunconditionally, .

The defendan: appellant who bhad taken the mortgage from
Hingan on the 2nd of March, 1917, during the contiauation of
the execution proceedings as mentioned above comes here in
second appeal. The first contention raised on his behalf is
that, having regard to the provisions of order XXI, rule. 66,
of the Code of Civil Procedure (Act No, V of 1908),
the auction purchaser is. precladed from ohallenging the
validity or correctness of the mortgage in his favour., Tt
is contended that there has now been a change in the
procedure to be followed in execution proceedings in this
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matter and that the case of Shib Kunwar Singh v. Sheo
Prasad Singh (1) is no longer good law. The present case
is governed by order XXI, rule 66. It corresponds to scction
287 of the Code of Ciivil Pracedure of 1882, and the only
change which it is necessary to consider for the purpose of
deciding the question raised in this appeal is that the words
“ be drawn up after notice. to the decree-holder and the ‘judg-
ment-debtor” have been added. It is contended on the strength
of the addition of these words that the proceedings under
order XX, rule 66, are of the same nature as those contemplated
by order XXI, rule 62, of the same Code and have the same
result. Wo do not think that the effect of this amendment
hasin any way altered the result or the nature of the inquiry
under section 287 of the old Code of Civil Procedure. The
words here, as they stand, are not the same as in rule 62 of
the same order. In rule 62 it is exprossly laid down that
where the court is satisfied that the property is subject to a
mortgage or charge * '+ * then cerfain conmsequences fol-
low. In rule 66 there are mo words like these from which
it might be inferred that the court has satisfied itself that

 such a mortgage or charge exists. It only amounts to an

inquiry  which apparently is nobt to be a very detailed one
and we do not see any reason to come fto the conclusion that
the result of the proceedings under rule 66 which culminate
in the sale proclamation is to be conelusive between the
parties or Dbinding upon the austion purchaser. During the
course of the argument one of us put a question o the learned
counsel for the appellant, whether in case notice hLad been
issued to the judgment-debtor and he had taken no objestion
to the preparation of the sale proclamation, he could in g
suit on the mortgage dispute the validity of the mortgage or
plead want of consideration, The learned counsel had o
concede that the judgment-debtor could doso. We do not
see why, if the judgment-debtor could do so, the auction
purchaser, who, it is contendel, is his representative, could
not have done the same thing if the suit had been brought
to enforce the mortgage. If that right is conceded to him
(1) (1908) I. L. R., 28 All, 418.
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in a suit broughu on the basis of the mortgage there seems
to be nothing to warrant us in holding that he cannot enforce
the same when he is suing for posssssion of the property
which he has purchased at auction. In our opinion the rule
of law laid down in Shib Kunwar 8Singh v. Sheo Prasad
Singh (1) and Jairaj Mol v. Radha Kishan (2) still holds
good and there has been no change so far as the Code of
Civil.Procedure is concerned.

It having been held, then, that the auction purchaser
could ehallenge the validity of the mortgage in the suit, we
find that the lower appellate court has rightly entered into
the question of the binding nature or otherwise of the mori-
gage, On this question it has found in favour of the plaintiff.
We, therefore, dismiss the appeal with costs.

Appeal dismisSed.

Before Mr. Justice Walsh and My Justice Lindsay.
SHADI JAN (PErIrionen) v. WARIS ALL AND ormuns
_ (OprostrE-rARTIES.) *

Act No, VII of 1889 (Succession Certificate Act), section ¢—Muhammdan Zaw
—Dower—Husband and wife both daad—Claim b by hsir of wife ayainst hew
of husband for propertionate share of dower debt due by defendant.

No succossion certificate is necessary where the suit is by one of the heirs
of the wife fo recover from onec of the heirs of the husband the proportionate
share of the wife’s dower the Hability to pay which had dovolved upon the
defendant according to her share by inheritancein tho property of the husband.
Ghafur Khan v. Kalanderi Beyam (3) distinguishoed.

THE facts of the case ave fully set forth in the judgment of
Lixpsavy, J.

Mr. dbw Ali, tor the appellant =

In rejecting the applicatioa the lower court relied upon the
case of Ghafur Khan v. Kulondari Begum (8). That case has
really no application to the present casg. In that ease the
husband himself from whom the dower debt was due was still
alive and was being sued. The debt was, sherefore, not split
up at the date of the suit, In the present case the original

*Pivst Appenl No. 178 of 1917, from an order of H. E. Holme, Digtrict Judge
of Bareilly, dated the 24th of August, 1917.

(1) (1906) I. L. R., 28 All,, 418. . (2) (1918) L. L. B., mm,w
(8) (1910) I. L. R., 33 AlL, 827. '
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