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entivled to the mortgage money. It is not alleged that the
mortgage money has been paid or that the mortgages have been
redeemed in any other way, nor is it stated that the mortgagors
gave any other property to the mortgagees in substitution for
the mortgaged properties, We cannot see any principle of law
under which the mortgagors can say that the mortgages have
been wiped off. We are distinetly of opinion that this is not a

case of novation of contract. The mortgagees could not get back .

possession of the properties, because the lease in their favour has
been declared to be invalid and the sale to them has been the
subject of a decree for pre-omption in favour of defendants
Nos. 3 to 5. The result is that the mortgages revive and the
plainsiffs are entitled to fall back upon them, see Hiam-ud-din
v. Rajjo (1). The present appeal is confined to the plaintiffs’
claim for money against the defendants Nos. 1and 2 and we
think that, having regard to the fact that theyhave been deprived
of their mortgage security, they are entitled to recover the money
from the mortgagors respondents. The result is that we set
aside the decree of the court below and restore that of the court
of first instance with costs in all courts,
Appeal decreed.
Befors Mr. Justics Muhammad Rafig and Mr. Justice Stuart.

MUHAMMAD YUNUS (Poatnrtisr) v. MUHAMMAD ISHAQ KHAN
AND OTHERS (DERENDANTS)*

Muhammadan law—Sunnis—Wagf—Dalivery of possession essential.

Acoording to the Muhammadan law of the Hanafi school, ib is essential
_to the validiby of a wagf that the wdgif should sotually divest himself of the
property to be made- wdgf.. Muhammad Asig-udedin Ahmad Khan vi The
Legal Remembrancer (3) followed. ‘

THE facts of this case, so far as they are necessary for the
purposes of this report, appear from the judgment of the Court.

Mzx. 8. 4. Haidar, for the appellant.

Maulvi Igbal Ahmad, for the respondents.

MonammaDd RAFIQ and STUART, JJ. :—The suit out of which

this appeal has arisen was instituted by the plaintiff appellant
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for the recovery of plot No, 611 measuring 16 biswas on the
following allegations. He stated that one Abdul Malik executed
a deed of wagf in respect of plot No. 611 in 1905 in favour of
the school ealled Anjuman-i-Sherwani at Aligarh. Subsequent
to the ereation of the wagq/ Abdul Malik sold the whole of his
property to the defendanis. The lattor are in possession of the
wagqf property also and resisted the claim of the school. The
plaintiff, as the Secrotary of the school, sued to recover possession
of the wayf property. The claim wasg resisted on various pleas,
one of which was that no valid waqf had been created. Both
courts accepted the pleas in defence and dismissed the elaim,
In second appeal to this Court it is contended that the evidence
on the record proves a valid wagf under the Hanafi law and
that the view taken of that law by the courts below is erronsous.
Aecording to the case for the plaintiff a deed of wagf was
executed and registercd by Abdul Malik. but possession of the
wagf property was not delivered to the school. The plaintiff
contends that the mere execution of the document, unattended
with the possession of the waqf property, is sufficient to have
ereated the wagf. In support of this view reliance is placed
upon the fatwa of Qazi Yusuf. Moreover, it is urged that where
under the Hanafi law the Imam and his two disviples differ the
opinion of Qazi Yusuf will prevail, We find that the contention
raised on behalf of the plaintiff appellant in this case is covered
directly by authority The case of Muhammad Aziz-ud-din
Ahimad Ehun v. The Legal Remembrancer (1) is direetly in
point, It was laid down in that case ‘that according to the law.
of Sunni Muhammadans it is essential to-the validity of a wagf
that the wd yif should actually divest himself of possession of the
waqf property. This case has never been dissénted from in this
Court.  We are bound by it. The appeal, therefore, fail

8 and Is
dismisged with costs, .

Appeal dismissed.
(1) (1898) L. L. R., 15 AlL., 321, :



