
N A R IN D B A  B A H A D U R  B IN G H  {JtiDaMBHa?-DBBTOK) v. T H E  O U D H  
* ^ 2^- C O M M B R O IA L  B A N K , L IM IT E D  (DEOEBB-noLDEEa.)

May, 9. [On apx)eal from tlie Oouit of tho Judicial Oommissioner of Ou^h.]

Locdl Acl; No. IV  of Idl'i, United Provinces CouH of Wards Act, sections 
8 cind 11—Disqualified proyriebor-^Mortgage deor-ee against Court 
of Wards~“Disoha7-gd of estate from sup^rintendenee-‘ Order by Gov- 
amment of India—Validity of decree.

Where a mortgagox’ has been deolarad a disqualifled proprietor under the 
Uoited Provinces Oourt of Wards Act, 1912, and a final mortgage decree is 
made against the Oourfc of Wards during its superinfcendence of the estate,' 
liha decree is binding upon the mortgagor after the Local Goverament, acting 
under an order of the Government of India, has discharged the estate from 
superintendence, in the absenoe of proof thafe the proceedings of the Oourb 
of Wards were a nullity.

A p p e a l  from a judgment and decree of the Court of the 
Judicial Commissioner of Oudh (16th Deeember, 1918) varying 
a decree of the Subordinate Judge of Fyzabad (17th May, 
1918.)

The respondenti Bank obtained against the appellant a 
preliminary decree for sale under a mortgage executed in their 
favour by the appellant. The decree was made on the 15th of 
June, 1915, by the Court of the Judicial Commissioner which 
varied a decree made by the Subordinate Judge. On the 
‘Jlst of July, 1915j the appellant was declared a disqualified 
proprietor under section 8, sub-section 1 {d) (iv), of the United 
Provinces Court of Wards Act (United Proviaees Act IV of 
1912), and a fe w days later the Court of Wards assumed super­
intendence of his estate. On tbe 21st of February, 1916, upon an 
application by the respondent Bank against the Court of Wards, 
the appellant not being a party, the preliminary decree was made 
final. On the 9th of October, 1915, the appellant petitioned the 
Local Government by memorial that the order declaring him to 
be a disqualified proprietor should be set aside and the estate dis> 
charged. That petition being rejected, he, on the 14th of June,
1916, addressed a memorial to the Governmeut of India with the 
same object. On the 7th of September, 1916, the Bank applied

■ for execution of the final decree, but upon an arrangement mad e 
with the Court of Wards the sale proceedings were stayed upon, 
conditions.
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On the 16th of May, 1916, the local Governmenb made an order 
releasing the estate subject to the payment of Es. 57,000 which was 
made in July. On the 3rd of July, 1917, the Banls revived its 
applicacion, when the appellant (who was given notice) raised 
objections of which those material to this appeal were that the 
final decree was not binding upon him as it was made against the 
Court of Wards which had no jurisdiction to act or appear for 
him.

The Subordinate Judge dismissed the objections and made 
a decree allowing the sale to proceed. Upon an appeal to the 
Court of the Judicial Oomcnissioner the decree was affirmed sub­
ject to an alteration in the interest claimed under the arrange­
ment by which the eseoufcion was stayed.

Both courts refused to receive in evidence a letter purport­
ing to be from the Secretary to the Government of India to the 
appellant and dated the 27th of February, 1918.

That letter, after stating that a copy of the letter ad­
dressed by the Government to the Local Govemmeat could not 
be sent aa it was confidential, said:

“  Afa tiiie same time they oonsider ifc right to,remove as far as possible any 
obataoles wMch the action of tha G-ovaEnmaat may liava placed ia the way oi 
your projected appeal to the Privy Gouucil. I am, therefore, to inform you 
that your estate was released at the iustanoa of the GrovGrarasufc of ladia 
baoausQ they were unable to agraa that the cireumsfcaaoas justified the local 
aovornmenfc in deolarmg you under 3, 8 (1) (<2) (iv) of the United Proviueeij * 
Court of Wards Act, IV of 1912, to be dis(lualii3.Qd to managa your own property, 
and thus requiring the Oom'fc of Waida to assume the superiutendenca of the 
estate under s. 12 of the Act. I am to add that if you intead to apply to the 
Privy Council for special leivQ to appeal, th(3 C5ovdraimont of India will have 
no obieotion to your using this letter in support of your application in  any 
'way tlxat you may think a d v i s a b l e . -

T h e  learned Judges in the appellate court pointed out that 
the letter was not proved in.evidence; they said that in any case 
it was irrelevant since under s. 11 of the Local Act IV  of 1913, 
they were precluded from discussing the validity of the declara­
tion by the Local Government,

On this appeal—
CTpjWw, and for tha appellant
The final mortgage decree was not binding upon the appellants 

The original order declaring the appellant a disqualified proprietor
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w as nullified by the order of the Government of India. The 
Court of Wards consequently had no jurisdiction to assume 
superintendence of the estate, or to act on behalf of the appel- 
lanfc. It is nob necessary upon this appeal to consider what 
was the real effect of the order of the Goveravncnt of India, 
because the courts below have refused to entertain that question. 
If necessary, the matter should be remitted in order that that 
question may be tried.

De Oruyther, K. C., Dube for the respondents were not 
called upon.

19£1, May 9th.—The judgmenb of their Lordships was deli­

vered by Viscount H a l d a n e  :—
The question on this appeal is whether the respondents 

can enforce a decree made a good while ago in a suit for 
sale of certain mortgaged properties. The preliminary decree 
was made on the 15th of June, 1915, on appeal to the Court 
of tbe Judicial Commissioner from a decree, dated the 31st of 
October, 1912, of the Subordinate Judge of Luckuow. A 
few days later, on the 21st of July, 1915, the Court of Wards 
purported to declare the mortgagor a disqualified proprietor, and 
assumed superintendence of his estate under the United Provinces 
Court of Wards Act (Act IV of 1912). On a date which is 
variously stated, but appears to have been the 21st of February, 

'1916, the decree was made final. Oa the 14th of June, 1916,. 
the mortgagor applied for the estate to be releasedj and on 
the 12th of September, 1917, the estate was released from the 
superintendence of the Court of Wards under the direction of 
the Local Government, which had been set in motion and in 
some way directed to bring that about by the Central Govern- 

. ment of India.
The appellant is now resisting the execution of the decree, 

because, he says, the decree absolute is not binding on him, 
inasmuch as the Court of Wards had no jurisdictioa to represent 
him in the proceedings.

The contention of the respondents and the view taken by 
the Court below is that the action of the Court of Wards, while 
its superintendeace continued to exist, was operative, and that 
it cannot be treated as having been a nullity; it was good until
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set aside by the Local Government^ acting on the directions 
of the Central Government of India.

Their Lordships’ attention has been drawn to certain sections 
of the United Provinces Court of Wards Act, IV  of 1912, to the 
effect that no declaration made by the Local Governmenb under 
section 8 or by the Court of Wards under section 10 is to be 
questioned in any civil court, and there are analogous provisions 
to those providing for other cases which cover the kind of 
proceedings -which are before their Lordships.

The material facts are these: As has been said, the preli­
minary decree for sale was obtained on the 31st of October, ] 912, 
the mortgage having been executed a long time previously, in 
1894, The decree stood in substance, although it was modified 
on. appeal, and then there were rather complicated questions 
raised as to interest which were the subject of proceedings, and 
they are in form before their Lordships. But as to that the 
matter was disposed of in the course of the petition that was 
presented to the Board for a stay of execution. The result is 
that the question with regard to the interest is not now before 
their Lordships; the only question that is before them being 
whether the Court of Wards validly represented the appellant 
in the substantial proceedings in regard to the decree itself. ■ 

On the 21st of July, 1915, the Court of Wards assumed superin­
tendence of the estate of the appellant. The Bank then applied 
for a decree absolute for sale against; the Court of Wards, repre­
senting the appellant, and it was made on the 21st of February,
1916, Then there were arrangements made between the Court 
of Wards and the Bank for the postponement of the execution 
of the terms of the decree with which their Lordships are not 
concerned, and there were certain questions as to whether there 
should be an appeal to the Privy Council from the decision in 
India as to the validity of the decree for sale, but the Court 
of Wards was unwilling to appeal to His Majesty in Council, 
and ultimately no appeal was brought. Then by an order of the 
Local GoverBmentmade on thelGth of May, 1917, under the order 
of the Government o f India, the estate of the appellant was 
directed to be released upon payment by him of the sum of 
Bs. 57,000. On the 29th of June, 1917, the mori^gagor paid that
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stated, released from the superintendence of the Court of Wards. 
On the 3rd of July, 191'7, the Bank made a second application for 
the execution of the final decree of the 21st of February, 1916, by 
■which it was declared that the mortgaged properties were to be 
sold, and the only question before their Lordships is whether the 
decree absolute is one that was binding on the appellant, inasmuch 
as it was made against the Court of Wards, Avhich, it is now said, 
had no jurisdiction to act. Their Lordships have not before them 
the terms of the order made by the Government of India, nor the 
correspondence which took place between the Central Government 
and the Local Government. For reasons of State, these docu­
ments are not produced and their production cannot be compelled 
bu*} there is no reason to infer that they would make the matter 
in any way different from what it primd facie appears to be. 
The Local Groveinment put the Court of Wards in charge of the 
appellant’s estate and ^rimd facie that was within their powers. 
It continued to be under their control until the Local Government 
released ifc. It is not to be presumed, unless it is clearly proved 
by the appellaut, that the release operated retrospectively, so 
as to invalidate all the multitudinous acts which must have been 
done while the Court of Wards was in superintendence. Their 
Lordships are, therefore, unable to take any view different from 
that taken by the court below. In the court below reference 
was made to the tenns of the United Provinces Court of Wards 
Act of 1912, and particularly to sections 8, 11 and 12, and to 
chapter VIIj which contains sections 53 to 60, all of which point 
to what is a stringent provision that no one is to investigate the 
motives or review the discretion of the governing body which is 
being dealt with, or to question what it has done in the courts.

Without proof that the proceedings of the Court of Wards 
were a nullity, their Lordships are not in a position to look into 
the matters which have been sought to be discussed before them.. 
It is enough to say that their Lordships agree with the judgment, 
of the court below, and they will therefore humbly advise His 
Majesty that this, appeal be dismissed with costs.

Ap;peal dismissed,
Solicitor for appellant :—jEi, i)a^gac2o.
Solicitors for respondents T, L. Wilaoô  and, Go,


