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ask the defendants to make a caleulation for themselves to see

1991
Brane. Fom whether those figures We.re corrfecb.or not. It is 1:;116 duty of the
S4RTP court to enter correct figures in its decree, and if a defendant
Moz Z}MND’ deposits the amount stated therein under section 17 of the Small
Gﬁ‘{iﬁ; Cause Courts Act, he must be deemed to have complied with the

law. The decree drawn up by the court below was carelessly
drawn up. It was incorrest in figures as well as in details, and
it is impossible to say on the face of that decree that the defend-
ants had not complied with the law. As a matbter of fact the
decree has sinee bean amended on the 20th of December, 1919,
and the figures have been altered, I, therefore, allow the revision
and set aside the order of the court below. The defendants will
be allowed two weeks from the date of the receipt of the record
by the court below to deposit a sum of Re, 336-12-3 plus interest
from the 23rd of June, 1919, to she 26th of August, 1919,
Intimation of the receiptof the record shall be given to the
' pleader for the defendants within twenty-four hours of its arrival.
Costs of this application and all costs incurred by cither party
up to the present moment will be costs in the cause and will
abide the result. Any sum already deposited, if any, will go to
make up the sum of Rs, 836-12-3.
i Order modified,

APPELLATE CIVIL.

Before Mr. Justice Tudball and Mr. Justice Lindsay.

1991 SAHIB RAM (DepeEnpant) v. MUSAMMAT GOVINDI (Prarwzire)#
Janwary, 25. 4ot Ne. VIIof 1889 (Succession Ceriificate Act), ssction dm~dci No. 1X of 1508
T (¢ Indian Limitation dcg), saction 18—~Suit ojainst psrson wronjfully

collacting debt due bo estats of decsased person—No succsssion coertificabe

necossary—Fraudulent concsalmant—Limitation. ’

No succossion certificate is necessary whero what the plaintiff is claim.:
ing is not a debt due to a deceasel person, but money which, having been
due to the deceased, has been wrongfully appropriated after his death by a
third party. .

A mortgage was executed on the 18th of Novembar, 1891, in favour of
8, Aand H, H died in 1892, and on the 30th of July, 1910, 8§ and A brought a

-

*3econd Appeal No. 649 of 1918 from a decres of BE. B. P. Rose,
Becond Additional Judge of Aligarh, dated the 27th of February, 1918,
cenfirming a decreo of Shams-ud-din Khan, First Additional Subordinate Judgq
of Aliganh, dated the 22nd of June, 1916, )
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guib for sale, To this suit they impleaded as “defendants H.'s widow G and
an alleged adopted ’son B, Thaey afterwards applied to be made plaintiffs, and
this wasg done. This suit was dismissed on the.23vd of November, 1811, upon
the ground that the!whole of tha morﬁgage‘debt had ah‘cmdy been paid to 8§,
Within three years of the dismissal of that suit G sued 8. to recover from
him one-half of ths mevtgage monay paid to him as being the share due to the
psbate of her husband. )

Held that section 18 of the Indian Limifation Ach, 1908, applied and the
suit was within time. The defendant kad nob anly concealed from the plain-
HfT the fack of his having collected the mortgage deb’, bub had brought the

- suit of 1910, which must have beon false to his Inowledge, to cover his tracks.

THE facts of this case are fully stated in the judgment of the
Court, ‘

Munshi Panna Lal, for the appellant,

Babu Piart Lal Banerji, for the respondent.

ToupBsLL and LINDSAY, JJ,:—Sscond Appeals Nos. 649 and
650 of 1018 are betwesn the same parties and arise out of the
same suit. On the 18th of November, 1891, one Har Narain
exeruted o mortgage deel for a sum of Rs. 900 in favour of
threc persons, Sahib Ram and bis brother Ajai Ram and their
cousin Har Prasad. On the '80th of July, 1910, Sahib Ram and
Ajai Ram brought a suit for sale against the mortgagor on the
hosis of the deed. At that time Har Prasad was dead, He
left a widow Qovindi and there was one Brij Narain, the son
of Ajai Ram, on whose behalf a claim was put forward by Sahib
Ram thabt he was the adopted son of -Har Prasad, Therefore,
he and Musammat Govindi were made pro formd defendants to
the suit, She applied to be made a plaintiff claiming to be the
heir of Har Prasad. Sahib Ram took no exception to this
application, in fact, he agreed on the condition that she would
pay “hals” the costs of the suit. She agreed to do this and
wasmade a plaintiff. An application was also made on behalf
of Brij Narain to be made a plaiqtiﬁ? to tho suit and he was made
s plaintiff but without any condition as to the payment of costs,
On the 23rd of November, 1911, the suit' was dismissed on. the
ground that the whole of the debt had been paid to Sahib Ram,
Those payments apparently were found to have been made in the
years 1897 an1 1903, Har Prasad bad died in the year 1892, s¢
these payments were made to Sahib Ram subsequent to the death
of Har Urasad, Ou the 2nd of Deccember, 1914, Musammatp
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Govindi, respondent to the present appeals, brought this suit
No. 818 of 1914 to recover from Siheb Ram Rs. 1,950, a half
share of the money which he had recoversd from the mortgagor
Har Narain, plus Rs. 150. The plaintiff claimed that the cause
of action had accrued to her from the date of the decision of the
suit, when it had come to her knowledge that Sahib Ram had
collected the mouney from the mortgagor. Sahib Ram raised
four points in defence. He first of all pleaded that he had not
received the money from the mortgagor., He next pleaded that
the suit was barred by time. He then pleided that the plaintiff
was not entitled to more than a one-third share in the amouns
recovered ; and lastly, he pleaded that Musammat Govindi was
not the heir, as Brij Narain was the adopted son of Har Prasad
and in his presence she had no title.

During the pendency of the suit Musammat Govindi applied
to the District Judge for a succession certificate to enable her
to recover this sum of B3, 1,950 from Sahib Ram as being a debt
due to the estate of her husband. Tas District Judge granted
her a succession certificate and . she producel it in court. The
court of first instance held against Sahib Ram on all points
excep$ one, i.e,, as to ths share to which Musammat Govindi was
entitled. It held that she was entitled to ons-third aud not one-
half of the sum recovered by Sahib Ram. Both partiesappealed.
Musammat Govindi urged on appsal that she wis entitled to a
one-half share. The defendant pleaded thas she was not entitled
to anything at all. - Whilst the appeals were pending, an appeal
was preferred in the succession eertificate case on behalf of
Brij Narain to the High Court and finally the- succession certifi-
cate granted to Musammat Govindi was withdrawn, I appears
that in the year 1894 S:hib Ram had as gunardian of Brij Narain
applied for a sucsession certificate in respast to othor debts
which were due to the estate of Har Prasad. After the decision
of the High Court an application was made for extension of the
certificate of 1894 in respect to a snum of Rs. 1,950 which was said
to b2 due to the estate of the deceased Har Prasad under a dasrec
in a suit No. 318 of 1914 by the Second Additional Subordinate
Judge of Aligarh. Now this decree was the decree which ‘was
passed by the court of first instance in this very suit No, 318 of
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1914 in favour of Govindi against Sahib Ram. Oa appeal the
Distriet Judge held that Musammat Govindi was entitled to a
one-half share in the amount collected by Sahib Bam. He held
that the suit was not time-barred, and that Brij Narain was not
the adopted son of Har Prasad. He, therefore, decreed the
plaintift’s elaim in full and dismissed the appeal of Sahib Ram.
Sahib Ram now comes to this Court. He practically presses all
the same pcints again.

It is urged, firstly, that the succession certificate granted to
Musammat Govindi having been withdrawn, she isno longer
entitled to o decree against Sahib Ram. In our opinion seztion
4 of the Succession Certifiaate Act does not apply to the facts of
the present case. That secbion says that *“ No court shall pass
a decrce against a debtor of a deceased person for payment of
his debt to a porson claiming t2 be entitled to the effects of tha
deceascd person or any part thereof, or proceed, on an applica-
tion of a parson claiming to be so entitled, to exeeute against
such a debtor a decrec or order for the payment of his debs,
except ou the pro luction by the parson so claiming of a succes-
sion cartifieate,” efc. In the present cass Musammat Govindi is
suing, not a debtor of the estate of her husband, but a person who
has wrongfully collected debts due to that estate and is holding
them as againsb her, The collecbion of the debts was made long
after the death of Har Prasad. The money in Sahib Ram’s
hands is due to the heir of Har Prasad, but Sahib Ram in no
gense can be said to have been a debtor to the estate of Har
Prasad. Section 4 of the Succession Certificate Act was clearly
adopted to protect a debtor when called upon to pay a debt due
by him toa deceased person. Har Narain, the original mortga-
gor, if he had not paid off the debt, would have been a debtor
such as is contemplated under section 4, Sahib Ram, in the
circumstances of she present case, i3 no such dsbtor, and in our

opinion Musammat Govindi had no necessity whatsoever to pro-
duce  a succession certificate in this litigation. The decision of

this Court in the matter of the suceession certificate and relating’
to Brij Narain’s alleged adopii:n is inno way final or binding -

between the parties, Section 25 of the Act is very clear indeed
on this point,
s 54
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[The judgnent next dealt with anl disposed  of the question
of adoption.] ,

In regurd to the question of limitation ib is nrged that limita.
tion began to run as against Sahib Ram from the moment he
collected the debt, that is, from the years 1897-1903,and the
suit having Lesn brought more than three years after the money
was received by him is now barred by time, The plea comes
very Ladly oub of the mouth of Sahib Ram, who in the year 1910
instituted a suit against the original mortgagor to recover the
mortgage money on the ground that it had not been paid. If
ever a fact is clearly provel it is beyond doubt in the present
case that Sabib Ram having collected ths money, concealed that
fact from Musammat Govindi, who was entitled to a shave therein,
Not only that, but he brought a suit (a suit which must have
bren false to his knowledge) to eover his tracks, and Musammat
Govindi is fally justified in law in stating that it was not until
the 23rd of November, 1011, that she was aware of the collection
of the money by S8ahib Ram. Soction 18 of the Limitation Act
clearly would apply to the facss of the present case. When Musain-
mat Govindi applied tobe made a plaintiff in the suit, Sahib Ram
actually allowed her to be made a plaintiff and made ber respon-
sible for half theeists of thasanis.  Tae plaint wasfiled on the 2ud
of December, 1914, It was wishia time because the 23rd of
Novcmber, 1914, fell on a holiday and the courts did not re-open

~ till the 2nd of December, 1914, The claim was, therefore,

within three yews of the 23rl of November, 1911, and is
within time,

Finally, there remains the question of the share to which
Musanimat Govindi is entitled, Wo think the de-ision of the

;court below on this poink i3 quite correct, especially -in view of

the fact that when Musammat Govindi was made a plaintiff in
the suit of 1910 Sahib Ram allowed her to be made a plaintiff on
condition that she would pay half of the costs of the litigation,
thereby tacitly admitting that she was entitied to half of the

‘amount collested.  There i3 vy £ in this appeal, We, thore-

{ore, disadss iy wih couts.

dppea! disyyissed,



