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See, generally, Wilson’s Digest of Anglo-Muhammadan law
Srd edition, page 343.

In the present case we must follow the opinions of Abu
Yusuf and Muhammad.

The facts as found by the learned Subordinate Judge are that
Abdul Tatif Khan did intend to create a valid waqf, and did
intend to make a genuine dedication  He declared the property
to be waqf, he appointed a mutawalli (i.e. himself) and as he him-
self was the mutawalli there was no need of formal transfer of
possession. After the death of Abdul Luatif Khan, Abdul Ghafur
Khan, in pursuance of the terms of the deed of waqf, appointed
Obed-ullah Khan as mutawalli and the latter accepted the appoint-
ment and took possession, His subsequent conduet would not in
our opinion invalidate the waqf.

In these circumstances we thiuk that the learned Subordi-
nate Judge was wrong in restoring the plaintiffs to possession of
so much of the property as was covered by the waqf and his
decision on this poiut must be set aside .

The result, therefore, is that we dismiss the plaintiffs’ appeal
and allow the cross-objections of the defendant and declare that
the plaintiffs are not entitled to posséssion of that part of the
property covered by the deed of waqf. The appeal is dismissed

wibh costs, and the cross-objections allowed with costs,

- Appeal dismissed.
(Cross-objections allowed.

Before My, Justice Tudball and Mr. Justice Muhammad Rafig.
RADHA MADHO LALJI (Pramwrivr) v. RAM SEWAX AND ANOTHIR
(DEFENDANTS ). * ‘

Aot (Local)y No. I1I of 1901 (United Provinces Land Revenus Act), sections
56 and 86— Cess— ¢ Gaon kharch " —Civil and Lsvenua Courts—~Jurisdistion.

In a permanently settled portion of the Mirzapur district the tenants were
in the habit of paying to their zamindars an addition to their rent of 310 4
pies per tupee under the name of gaon kharch.. This additional payment, how-
aver, was not recorded under section 56 or section 86 of the United Provinces
Land Revenue Act, and it did not appear from the evidence that it could be
regarded as parb and parcel of the contract of rent.

*Second Appeal No, ‘597 of 1918 from a decrae of F', D, Simpson, Distriat
Judge of Allahabad, dated the 9th of Februavy, 1918, modifying a decree of

Anrudh Lal Mahendra, Adgistant -Collector, firgt ola.ss, of Mirrapur, dated the
14th of August, 1016,
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Held that, whether or nob a suit might lie in a Civil Court for the recovery
of the payment known as gaon kharch, no such suit would lie in a Court of
Revenue.

THE facts of this case sufficiently appear from the judgment
of the Court.

Munshi Budri Narain, for the appellant.

Munshi Nawal Kishore, for the respondents.

Tupeall and MusaMMAD RAF[Q, JJ.:—This appeal arises
out of a suif for rent and the dispute before us relates to what is
known in the case as gaon kharch. The parties to this appeal
are the zamindar and certain agricultural tenants. The plaintiff,
who is the appellant before us, brought a suit in the Revenue
Court seeking to recover arrears of rent from the defendants
on account of their holdings of cultivatory land, In his state-
ment of account the plaintiff put dowa the rent of the land at a
certain figure and added to that amount another figure under the
head of village expenses, which is sometimes calculated at the
rate of three pies and sometimes at the rate of four pies a rupee
on the rental of the land. There was also a claim for acreage
cess with which we are not concerned in this appeal. The court
of first instance gave the plaintiff a decree for rent and also for
the gaon kharch. On appeil, the learned District Judge has
held that it has not been established before him that the gaon
kharch is in fach part of the contract of rens, He found that the
gaon kharch was a cess. It was, therefore, not recoverable in
the Revenue Court. In aldition to this he also held that sections
56 and 86 of the Land Revenue Act applied and as there had been
no record made by any Settlement Officer, therefore the cess was
not recoverable. The villages in question lie in pargana Saktish-
garh in the district of Mirzapur and are under permanent settlée-
ment, It isan admittel fact that no settlement record has been
drawn up by any Settlement Officer nor has any record officer
ever been deputed by Government to draw up the record of rights.
The result is that sections 56 and 86 of the Land Revenue Act do
not operate or apply to the present village, It isurged before
us that the evidence on the record clearly establishes the fact that
the tenants of this villige have for the last forty-Bve or fifty years
been regularly paying this gaon kharch and that this fact clearly
establishes that it was part of the contract of rent that they
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1021 should pay this item. Attention has been ecalled to the entry of
A—— rent in the patwari’s record. Against each field of the tenants a
MapHO rent is entered and under the total of these rents there is entered
-LA@IfJI a figure for gaon lkharch. The record, in our opinion, does nog

Baw Sewax. establish the fact that the gaon kharch was part and parcel of
the contract of rent. It may bea customary due which residents
of the village have heen paying, but as far as we can judge, it is
not part and parcel of the contract of rent and as such is not
recoverable in the Revenue Court. We express uno opinion as to
whether or not it is recoverable in a Civil Court, but certainly it
is no part and parcel of the congract of rent, and is not recover-
able as rent in the Revenue Court. In this view, the appeal
must fail and we dismiss it with costs.

Appeal dismissed.
Jam%grgyl, 9. Before My, Justice Ryves and My, Justice Gokul Prasad.
—————  SAIVID AHMAD BEG anp avormEER (Pramrirrs) 0. DHARMUN RAT awp
OTHERS (DupENDANTS)*

Act No. IV of 1882 (Transfer of DProperty Act), section 85— Redmn_ptwn of
mortyage—Iioney payable on last doy of Joth—Deposit in court on last
day of Jeth==Notice sorved on morigagess af:3r month of Jeth—Iffect of
such deposit.

A deed of usufructuary mortgage provided that, if the mortgagor wished
to redeem the mortgage, he could do soon the last day of Jeth im any year
The mortgagor filed a suit for redemption and paid the mortgmge money into
court on the last day of Jeth, 1910.

Hold that it was no reason for dismissing the suit that notice could not he
given to the mortgagee within the time limited. Xven if the tender was nob
enough to warrant the court in passing a decree for redemption from the date
of the deposit, it was certainly proper and legal for the court to pass a decree
from the last day of Jeth next suocoeding the date of the deposit. Hst Singh
v. Bihart Lal (1) referred to. 8

Tag facts of this case are fully set forth in the judgment of
the Court. '

De. 8. M. Sulaiman, Maulvi Igbal Ahmoad and Maulvi
Mulkhtar Ahmad, for the apoellants. '

Mr. M. L. Agarwala, for the respondents.

* Second Appeal No. 1851 of 1917, from a decree of Sudershan Dayal,
Additional Subordinate Judge of Ghazipur, dated the 24th of July, 1917, revers.

ing & decree of Aijaz Husain, Munsif of Muhammadabad, dated the 18th°
of March, 1916.

(1) (1920) I. L. B., 48 AlL, 95,



