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Befors Sir Grimwood Mears, Knight, Ohisf Justice, and Justice Sir George Know.
ABDUL JALIL KHAN anp oturrs (Pramwrires) v. OBED-ULLAH
KHAN anp orugrs (DeEppNDaNTS)*,

Civil Procedure Code (1908 ), section 66 —Benami auciion pirchase——Suit
against transferee from cerbified purchaser—Transfer made lefore but suit
brought after the coming into force of the present Code—Suit governed by the
present Cods—Wagf—Hanafl law—Requirements of wvalid wagf whera
wagif appoints himself as mutawalli.

Prior to 1900 certain properties were purchased ab auction sales, ostensibly
by X and Y, who were recorded as the certified purchasers, but the purchase
money was in fact provided by A. 8, and A. L, In 1900 these properties
were transferred, or purported to be transferved to Z. In 1916 the repre-
sentabives of A. 8. and A, L. sued Z for possession of these properties upon the
ground that both the original purchases and the subsequent transfers fo Z
were henami transactions and that the plaintifis were the real owners of the
properties. ’

Held that section 66 of the present Code of Civil Prosedure, and not sec-
tion 817 of the Code of 1882, applied, and the snit was barred.

Quzre whether even under the former Code the interpretation placed upon
seotion 317, that it did not extend to a guit against the transforec from a certi-
fied purchaser, was corract ? S ibia Kunwar v. Bhagoli (1) referred to.

According to tha Hanafi law, where the owner of property has declaved it
o be wagf and has appointed himselt as mutgwalli there is no need for any
farther formal transfer of possession, neither will the conduct of a subse-
quent mautawalii accepting his appointment under the terms of the wagf-namak
invalidate the wagf.

THE facts of this case are fully set forth in the judgment of
the Court,

Dr. 8. M. Sulaiman, for the appellants.

Maulvi Igbal Ahmad, Mr, B, E. O'Conor, Mr. Ishag Khan
and Dr. Surendra Nath Sen, for the respondents.

Mzazs, C. J., and KNox, J,:—The following pedigree will
make clear the relationship of the parties to this appeal :—
: ZAHUR A],LI KHAN.

| I ! ]
AbdurjRahman Abdul Ghafar Abdullah, Abdul Shakur -
Khan, Khan (born 1861), Ehban (boyn 1870).
1
Abdul Latif Khan Obed-ullah Khan
(born 1871, died (defendant, horn 18%0),
1909) . »
|
b b I e [
Abdul Jalil Plainbiff Plainti ff Plaintiff Thyee daughters
Khan (plaintiff no. 2, : no, 8. - no. 4. (not parties).
. mo.l)

* First Appeal No, 25 of 1918 from a decree of Lial Gopal Mukerji, Becond
Additional Subordinate Judge of Aligarh, dated the 18th of July, 1917,
(1) (1899) I. L, R,, 21 All,, 196.
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The plaintiffs claim as heirs of Abdul Shakur Khan and’

Abdul Latif Khan certain properties in villages Chakathal and
Khaketbal.
The principal issue in the court bilow was whether the

greater portion of the properties in suit were acquired by Abdul

Ghafur Khan for and on behalf of Abdul Shakur Khan and Abdul
Latif Khan and whether two persons, Mahmud Ali Khan and
Seraj-ul-Haq were benamidars for Abdul Shakur Khan and
Abdul Latif Khan, and later whether Obed-ullah Khan, the
defendant, occupied the same position by virtue of conveyances
from Mahmud Ali Khan and Szraj-ul-Hagq.

Though the defendant denied that any of the transactions
were ismfarsi, he contended, in the alternative, that if they
were, the plaintiff's were estopped from claiming any of the
propetties ineluled in certain auction sales, by reason of the
provisions of section 66 of the Code of Civil Procadure, 1908,

In answer to this contention the plaintiffs asserted that sec-
tion 817 of the Code of Civil Procedure, 1882, was the appropri-
ate section by which the rights of the parties were regulated and
that the disability created by that section should be confined to
an action brought against a certified purchaser and sould not
include Obed-ullah Khan who was a transferce from certified
purchasers. : '

The learned Subordinate Judge decreed the cla,un i part.
The plaintiffs appealed in respect of those heads of claim which
the’ Judge had decided against them and the defeandant filed
objections in relation to certain property alleged to be wagf,

It is now necessary to seb out as succmctly as possible the.
histories of the properties in suit,

Ox the 20th of July, 1883, one Ata-ullah Khan mor Lga.ged to
Abdul Ghafur Khan his rights and interests in 20 biswas of
mauza Khakethal anl also a 19 biswas 11} biswansi share in
mauza Chakathal for Rs. 55,000..

On the 12th of July, 1884, Ata-ullah Khan agreed bo execute )
usufruetuary mortgage in favour of Abdul Ghafur Khan recitmg
an indebtedness to him of Rs. 80,000, and the shares in villages
Khakethal and Chakathal were amongst the properties agreed to
be covered by the usufructuary mortgage. On the 21st of July,
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1991 1884, Ata-ullah Khan sold his shares in villages' Khakethal and
PV e——— Chakathal to one Barkat Ali Khan reciting that he left Rs. 19,000
ABDEEANALID in the hands of the vendee for payment over to Abdul Ghafur

Opmpzan  ban. That sum was not paid, and Abdul Ghafur Khan brought a
Kmax.  snit for specific performanee against Ata-ul'ah Khan based on the

agreement of July, 1884, and obtained a decree in his favour on
the 23rd of December, 1885,  Ata-ullah Khan was ordered to pay
Rs. 64,976 within a given time or to execute a mortgage in terms
of the agreement of the 12th of July, 1884. Abdul Ghafur Khan
was not satisfied with this amount and uppealel to the High
Court, who awarded him on the 31st of May, 1887, a further sum
of Rs. 18,125,

" On the 29th of June, 1895, Abdul Ghafur Khan executed a deed
of transfer of mortgagee rights, to the extent of one half of his
then interest, in the mortgage bood of July, 1883, in favour of
Abdul Shakur Khan, Certain payments had been made and the
amount outstanding was said to be Rs, 58,000, and the reasons
given for the transfer of the moiety interest were that Abdul
Shakur Khan had advanced one half of the original mortgage
money and that the Rs. 58,000 could not be recovered without a
fresh suit, to which he, Abdul Ghafur Khan, did not wish to be a
party. On the same date Abdul Ghafur Khan, by deed of gift in
which he stated that he was the owner of one half of the original
mortgage money, made over to Abdul Latif the other outsta,ndmg
sum of Rs. 29,000.

Abdul Shakur Khan and Abdul Latif Khan brought an action
against Ats-ullah Khan and Barkat Ali Khan and others and
obtained on the 29th of June, 1896, a decrea for Rs. 18,708 and an
order that unless that amount were paid within six months cer-
tain mortgaged properties including the 9 biswa 11} biswansi
share in Chakathal should be sold. On the 2nd of April, 1900,
that decree was affirmed by the High Court,

Itis now necessary to refer to other transactions relatmg
to other portions of villages Khakethal and Chakathal.

On the 20th of August, 1885, a share of 14 biswas. odd in
village Khakethal belonging to Ata-ullah Khan was sold by
auction to Mahmud Ali Khan for Rs. 5,750 and this sale was con-
firmed on the 2nd of March, 1886,
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- On the 15th of September, 1898, Abdul Ghafur Khan, after
reciting his ownership of a moiety of a 17 biswansi, 10 kachwansi
shure in village Khakethal, made a gift of his 8 biswansi, 15
kachwansi share to Obed-ullah Khan, the defendant. This was
said to have been done with the object of making Obed-ullah
Khan a co-sharer in the village, it being intended to pub him in
a8 benamidar of the property in Khakethal then recorded in the
name of Mahmud Ali Khan, :

The transactions as regards village Chakathal -were as
follows 1— ‘ ‘

On the 21st of March, 1892, Seraj-ul-Haq purchased at an aue-
tioa sale a O biswa 2} biswansi share of Ata-ullah Khan and
others in village Chakathal, being-84 sihams out of 74 sihams,
for RBs. 7,000, The sale was confirmed on the 10th of November,
1892.

In 1894 Seraj-ul-Hagq as a co-sharer in village Chakathal,
brought a suit for pre-cmption and obtained a decree putting him
in possession of Mahal Panjum on payment of Rs. 8,000, This
amount was duly paid in November, 1834,

On the 7th of July, 1900, Seraj-ul-Haq sold or purported to
sell to Obed-ullah Khan, the defendant, the. properties in mauza
Chakathal acquired by him in March, 1892, and November, 1894,
for the sum of Rs, 40,000, :

On the 8th of July, 1900, Mahmud: Ali Khan, reciting him-
self to be owner by virtue of the purchase made at auction of 34

sthams oub of 51 sihams in a 13 biswa 10 biswansi 15 kachwansi
* share in Mahal Kunwar Abdul Shakur Khan in ‘mauza Khake-
thal; sold or purported to sell the same to Obed-ulla,h Khan, the
defendant, for Rs. 38,000,

The plaintifis contend that the Rs. 55,000 paid in 1883 to
Ata-ullah Khan in fach belonged to Abdul Shakur Khan and
Abcdul Latif Khan and that Abdul Ghafur Khan had no bexe-
ficial interest in the mortgage but. was merely aoting on -their
behalf, '

They also say that the Rs. 5,750 paid by Mahmud Ali Khan
in 1885 was similarly provided out of their moneys as also.the
Rs. 7,000 -and Rs. 8,000 paid by Seraj-ul-Haq in 1892 and
1894,
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They point out that in 1898 Mahmud Ali Khan and Seraj-ul-
Haq were both elderly men and therefore it was considered desir-
able that they should cease to act as benamidars and that Obed.

-ullah Khan was chosen to become benawmidar in place of both of

thew, and it was under thosc circumstances that he was given in
September, 1898, the small share in village Khakethal and the
properties subsequently transferred to him on the Tth of July,
1900, and the 8th of July, 1900, by Seraj ul-Hagq and Mahmud
Ali Khan, respectively.

We think that all these contentions are correct,

[The judgment proceeded to discuss the evidence and then
continued. ] |

We agree with the learned Subordinate Julge in his findings
of fact, and we approve of his reasons, and we hold shat the real
purchasers throughout all these transactions were Abdul Shakur
Khan and Abdul Latif Kban and that Mahmud Ali Khan,
Seraj-ul-Haq, and. subsequently, Obed-ullah Khan were benami-
dars for them.

That being so, the next question tha.t arises is whether therc
is any statutory bar which prevents the plaintifts from suceeeding,
as regards those portions of villages Khakethal and Chakathal
which were purchased at auction.

As it has been suggested that section 66 of the Code of Civil
Procedure of 1998 imposes a wider disability on the plaintiffs
than section 817 of the carlier Cole, we must first of all decide
by which section the rights of the plaintiffs must be determined.

The transfers to Obed-ullah Khan were made in 1900. The
action was commenced in 1916.

Dr. Suleiman contends that the plaintiffs’ rights must be
judged, not by section 66 but by section 317, and that on the
proper construction of that latter section, whilst Abdul Shakur
Khan and Abdul Latif Khan would have been unable to main-
tain an action against Mahmud Ali Khan and Seraj-ul-Haq, they
are nevertheless entitled to bring one against Obed-ullah Khan,
the transferee from Mahmud Ali Khan and Seraj-ul-Hag.

He contends that retrospective effect must not he given to
the opening words of section 66 ; that the section relates to pros
cedure and was not intended to cut down already vested rights
of a plaintiff,
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With this view we do not agree. We are of opinion that the
essential difference in the drafting of section 66 shows that the
Legislature did not approve of the narrow constraction of s- :tion
817 given to it by decisions of which Sibta Kunwar v. Bl:.igoli,
(1) is an example.

We think that the section intended to muke it clear that the
Legislature, disapproving of benami transactions, meant to pre-
vent actions against certified purchasers and their transferees.
To that extent, the Legislature did by section 66 deprive a
plaintiff of a right which possibly was not previously negatived.

The plaintiffs’ rights must in our view be judged by section
66, [See Moon v. Durden (2).] :

Dr, Sulaiman concedes that if this b so he cannot maintain
the suit against Obed-ullah Khan on the ground that the pur-
chases made by Mahmud Ali Khan and "Seraj-ul-Haq were for
the plaintiffs’ benefit and he agrees that Obed-ullah Khan must
be regarded as a ¢ person claiming title under a purchase eerbi.
ied by the Court.”

The learned Subordinate Judge came to the conclusion that
the suit was barred, as far as the properties purchased at auction
were concerned, and we agree with him, ‘

There remains for decision the question whether the dogus
ment purporting to be a waqf executed by Abdul Latif Kbaun is
in fact a waqf which is binding on the property to-day.

The parties to this litigation ave sunnis and thelr rights are
regulated by the Hanafl law.

Imam Abu Hanifa and his two dissiples Abu Yusuf and
Muhammad have each dealt with the circumstances under which
a waqf is complete. According to Abu Hanifa it becomes com-

plete when a Qazi has passad a decree necessary for extinguish-
ing the waqif’s power to resile from the waqf. ~Abu Yusuf, how-
ever, is of opinion that a mare declaration of waqf operates as a
transfer of the property from the wagif to the implied owhership

of God, Muhammad lays it down that a valid waqf requires~——
{1) declarabion of the waqf,

(ii) appointment of a mutawalli,
(ii) transfer of possession to the mutawalli.
(1) (1899 I. L. R., 21 AL, 196. (2) (1848) 2 Exch,, 4.
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See, generally, Wilson’s Digest of Anglo-Muhammadan law
Srd edition, page 343.

In the present case we must follow the opinions of Abu
Yusuf and Muhammad.

The facts as found by the learned Subordinate Judge are that
Abdul Tatif Khan did intend to create a valid waqf, and did
intend to make a genuine dedication  He declared the property
to be waqf, he appointed a mutawalli (i.e. himself) and as he him-
self was the mutawalli there was no need of formal transfer of
possession. After the death of Abdul Luatif Khan, Abdul Ghafur
Khan, in pursuance of the terms of the deed of waqf, appointed
Obed-ullah Khan as mutawalli and the latter accepted the appoint-
ment and took possession, His subsequent conduet would not in
our opinion invalidate the waqf.

In these circumstances we thiuk that the learned Subordi-
nate Judge was wrong in restoring the plaintiffs to possession of
so much of the property as was covered by the waqf and his
decision on this poiut must be set aside .

The result, therefore, is that we dismiss the plaintiffs’ appeal
and allow the cross-objections of the defendant and declare that
the plaintiffs are not entitled to posséssion of that part of the
property covered by the deed of waqf. The appeal is dismissed

wibh costs, and the cross-objections allowed with costs,

- Appeal dismissed.
(Cross-objections allowed.

Before My, Justice Tudball and Mr. Justice Muhammad Rafig.
RADHA MADHO LALJI (Pramwrivr) v. RAM SEWAX AND ANOTHIR
(DEFENDANTS ). * ‘

Aot (Local)y No. I1I of 1901 (United Provinces Land Revenus Act), sections
56 and 86— Cess— ¢ Gaon kharch " —Civil and Lsvenua Courts—~Jurisdistion.

In a permanently settled portion of the Mirzapur district the tenants were
in the habit of paying to their zamindars an addition to their rent of 310 4
pies per tupee under the name of gaon kharch.. This additional payment, how-
aver, was not recorded under section 56 or section 86 of the United Provinces
Land Revenue Act, and it did not appear from the evidence that it could be
regarded as parb and parcel of the contract of rent.

*Second Appeal No, ‘597 of 1918 from a decrae of F', D, Simpson, Distriat
Judge of Allahabad, dated the 9th of Februavy, 1918, modifying a decree of

Anrudh Lal Mahendra, Adgistant -Collector, firgt ola.ss, of Mirrapur, dated the
14th of August, 1016,



