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takes the shape of a formnl installation by the electoral body,
so to speak, during tho lifetime of the incumbent. But in every
case the person installed is supposed to he competent to initiate
the murids into the mysteries of the furikat (the koly path). In
the present cnse the evidence is, that in accordanmce with the
general practice and the practice prevailing in the durgak in ques-
tion, the plaintiff was appointed. And I am of opinion that that
appointment was valid, ond the plaintiff has a title fo main-
tain this suit.

As regrds the question of estoppel, T agrec with the Subordi-

‘nate Judge. Upon the evidence, I am hy no means satisfied that

the plaintiff attested the document in favour of Hasina, nor is

-thero any evidence pointing to the fact thet tho plaintifi knew,

at the time he attefted the other documents referred to in argu-
ment, that Abdur Ruzzack bad purported to deal with Khundwa
as his private property.

For these reasons, I am of opinion that this appeal should be
dismissed with costs.

Appeal dismissed.
c. D. P .

PRIVY COUNCIL.

KHOO KWAT SIEW awp ormems (Prantires) . WOOL TAIK
HWAT axp oraers (DErexpaxTs),

[On appeal {rom the Court of the Reoorder of Rangoon.]

Tnsolvency of trading parinership~—Mortgage by trading parinsrship of oll
s assets, when solvent, for advances, present and future—Change
of partners with continuance of mortgage liability~Validity of
morigage security.

If a trader assigns all his property, except on some substantial contom-
poraneous payment, or substantial undextaking to make a subseguent
payment, that is an act of insolvency, and is void against the ereditors on
his insolvency, simply because nothing is left wherewith to carry on the
business; whereas, if he receives such assistance, something is left to carry
on the business.

% Present: Loups Warson, Hosmouse, and Mozuis, Sz B, Coveny
and Lonp Smawn.
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A trading partnersbip, before its insolvency, assigned by mortzage allits
assets to a creditor, Who simultaneousty made a substantial advance to the
firm, agreeing to make future advances.

Held, that the mortgage would have covered such assets of the then
fom ag were in existence at the time of the insolveney, and would not have
een void, as against the other creditors, and the Official Assignee, because
fho assistance was substantial, and the then solvent firm was not leff by
the nssignment without means.

Another question was raised wpon the facts that, after the mortgage and
hefore the insolveney, new partners entered the firm, and new stock-in.
trade was brought in. The new partners wexre to bedunder the same
liability to the secured creditors, the security continuing, with respect to
the now firm and the after-acquived stocle, as it stood with respect to the
old. Held, that this avrangement did not invalidate ihe prior security,
amounting, as it did, toa mere substitution of persons and goods at the
{ime of the change. i’

Algo the incoming partners received substantial consideration; for,
although the obligation, under the former agreement with the old firm, for
the rest of the advances, not then made, was remitted, a new obligation
wag entered into that a sum of money should be provided, which was
afterwards supplied. Yhe incoming pavtners got the benefit of a surety- |
ship which the mortgagees had entered into for the former firm, These
wore the considerations to the incoming partners at the time. As the
original conbract would have been, the new one was, valid against the
Official Assignee.

AvpEaL from a decree (24th April 1890) of the Recorder of
Rangoon. )

The plaintiffs, appellants, were members of the firm of Chen
Too and Company, merchants in Rangoon. The defenciants,
respondents, Wooi Taik Hwat, Khoo Bean Poot, Khoo Yin Inn
and Khoo Hock Chie, nnder the style of Pinthong and Friends,
carriod on business as general dealers in Rangoon. The members
of the partnership were subsoquently changed, and the bnsiness
(which had been bought in 1888 for Rs. 54,000) was carried on
41l the insolvency of the firm in December 1889, The incoming
partners were also defendants, respondents, viz., Khoo Cheng
Wah and Saw Pang Lim. And by an order made on 5th March
1800the Official Assignee was added as a defendant.

Tho principal questions related to an assignment by inortgmge
deed, made by the fim of Pinthong and Friends on the 1ith-
Maroh 1889 ; and were, whethor this could be enforced as against
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olher creditors, represented by the Official Assignee, and what
effect was to be given to the substitution of new partners.
Befora the 11th March 1889 the plaintiffs had either advanced

2325
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. . . . 2.
in cash to the firm, or had paid on its account, sums smounting Woor Tare

to Rs. 55,000. The mortgage deed of that date recited that the
mortgagees were liable for the mortgagors on promissory notes,
hundis, and other securities, and * had agreed to lend money to
them in like manner hereafter, on being secured in the manner
hercinafter.” It also stated that the mortgagees had agreed to
secure the mortgagors to the amount of a lakh of rupess against sll
payments whivh they might at any time be called upon to make, or
might hecome liable for, both in respect of instruments already
executed and those which they might execute. The deed then
assigned to the meytgagees all the stock-in-trade, fixtures, utensils,
and effeots of the frm which then were or might at any time during
the continuance of the security be brought upon or appertain to
the premises of the firm, and the good-will of the business, to-
gether with oll book-debts and trade outstandings. There was
also given a right of entry upon failuve to repay.

On the 29th May 1889 the defendants, Khoo Bean Poot and
Khoo Yin Inn, sold their shares to Khoo Cheng Choon and Xhoo
Cheng Wah, and the defendant Khoo Hock Chie sold his share
to Saw Pang Tim. The incoming partners were all defendants.
The firm paid off Rs. 15,000 of the amount then due. In July
1889 Wooi Taik Hwaf retired from the firm, but was re-admitted
on the 7th September following, having bought the shares of
Khoo Cheng Weh and Saw Pang Lim. In that month the
plaintiffs paid Re. 40,000 on account of the firm to creditors, and
after demanding this sum without obtaining payment, they
daimed, bub were refused, possession of the mortgaged assots.
On the 11th September they filed their suit claiming, under the
mortgage, possession of the stock and effects in the firm’s ware-
house, held by Wooi Taik Hwat and Khoo Cheng Choon, and
of the book-debts and trade outstandings, together with an
injunction restraining these two from inferference; also cloiming
payment of any balance that might remain after the proceeds of the
sale of the above should have been credited. On the 12th Decem-
ber 1889 g, recoiver was appointed. On the 16th of the same month

Hwar,
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the firm of Pinthong and Friends was adjudicated insolvent on theip

Koo Kwar Petition to the Court of the Recorder in its insolvency jurisdiction,

SiEw

that upon their compliance with the provisions of the statute,

Woor Tag Yelating to iusolvent debtors in India, the 11th and 19th Vie.,

Hwam,

¢. 21, they might have the henefit of it. Thereupon the Official
Assignee was made o defendant in this suit.

Tour of the defendants filed their written answer, and three
others, including the Official Assigneo, filed none. The defence set
up by the written statement was in substance that tho Plaintiffs
only held a mortgage over the stock of the firm, as,it was consti-
tuted ot the date of the transaction, but held no mortgage over the
assets of the new firm, as it was constituted affer the change of
partners in May 1889. It was also o ground of defence that af
the time of the mortgage of the 11th March 389 the plaintiffs
had agreed to lend money to Pinthong and Hriends to the amount
of a lakh, if required; and that when the new partners came in the
plaintiffs agreed to postpone ecalling in a balance of Rs. 40,000
then due to them from Pinthong and Friends, bub afterwards
refused this accommodation, thus disentitling themselves to posses-
sion under the mortgage.

Af the hearing it was admitted that the incoming partners took
with notice of the mortgage, and accepted what lidbility might
arise under it. The defence then made on behalf of the Official
Assignee was the invalidity of the mortgage as against the credi-
tors other than the plaintiffs,

The Recorder dismissed the suit with costs, on the ground that the
mortgage deed of the 11th March 1889 was void as against the
general body of creditors, and the Official Assignes. There was,
as he held, no agreement to make further advances on the mort-
gage, which assigned substantially all the proporty cf the firm
secnring o past debt only, and not future advances coupled with it.
The mortgage, thevefors, necessarily had the effeet of withdrawing
the firm’s property from being security for other creditors, and was
therefore void as against the Official Assignee. Heo cited Robson on

. Bankruptey, Gth edition, page 145, and thus referved to cages:—

“ There are a number of authorities on the point; one in parti-
culex, Lindon v. Sharp (1), appears to me to be very much in
- (1) 6 Man, and G., 806,
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point. There a trader assigned his goods to a banker to seowre 1801
£1,000, £864 being the amount due to the banker ab the time Koo Karan
Although advances were actually made by the banker after the  Stmw
oxecution of the assignment on the faith of it, yet as there was no Woo’z’T TR
covenant in the deed that future advances should be made, soasto  Hwar
alford an inference that the secmity wns given to enable the trader

to carry on his trade, and as the deed placed it in the power of

the hanker to tako possession af any time and to sell in defnult

of payment on demand, it was held an act of bankruptey,
although possession was nover taken by the bauker under Lis
seourity. I;; Swiith v. Cannan (1), the Exchequer Chamber held

that a conveyance necessarily delaying a trader’s creditors is on net

of bankruptey, although it has not the effect of stopping his trade.

Tn ew-parte Hawlgr in e IKeely (2), an assignment of all o debtor’s
property, except a pension, which would not pass to the trustee in
bankruptey, and could not be taken in execution, was held to be an

act of bankruptey. In another case in the same volume, ew-parte

Fisher in re Ash (3), there was an assignment of all the debtor’s
property to secure a past debt, and & fresh advance which wns made

on & conditional promise, that if the fresh advance was not paid -
within ten days, the debtor would make the assignment; and if

was held that, having regard to the conditional nature of the pro-

mise and the smallness of the fresh advance, the assignment wag

an act of bankruptey and void as agninst the creditors. Mellish,

L.J., said :—° We are of opinion that if we were to hold this bill

of sale to be valid, we should practically abrogate tho rule that the
assignment of the whole of a debtor’s effects in consideration of o

post debt is an act of bankruptey, and should in every case crable

a favoured creditor who can frust his debtor, to give him a bill

of sale of all his property when required, to obtain payment of his

debt in full to the prejudice of the other creditors.’

“In ex-parte King in re King (4), James, L.d., says :—° In ench
case, looking at all the circumstances, you have to answer these
questions—Does the assignment include all the property, or is there
a substantial exception? Isit wholly fosecure a pre-existing debt?
And if there is a further advance, is it a substantial one ; or only one

(1) 2 EL and Bl, 26, (8) L. R. 7, Ch. Ap., G36.
2) L. B, 7, Ch. Ayp,, 214, (4) L. R, 2 Ch. Div,, 256,
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intended to give colour to a security which is in reality made only
for the purpose of recovering a pre-existing debt.” Mellish, T..J "
seys i~ The numerous cases on the subject have settled the law.
"T'he only difficulty is in the application of it. An assignment of
all a debtor’s property for a past debt is an act of bankruptey, A
merely nominal exception of part of the property will not prevent
this, bub an exception of a substantial part will prevent it In
ex-parte Bilisin re Lihs (1), Mellish, L.J., said :—* The result of the
authorities is that where a debtor assigns his whole property asa
security for & past debt only, it is an act of bankruptey, whatever
the motives of the parties may have been. If there ds a further
advance it is not & question whether the further advance is grest
or small, but whether there was a lord fide intention of carry-
ing on the business” Tho last case to which I #ink T need refer
is ew-parte Chaplin in re Sinclair (2), where Cotton, L.J., says:—
¢If persons will take from o man who is in difficulties a deed of
this description, which has the effect of withdrawing, and is
intended to withdraw, all the property of the debtor from the
legal process which his creditors have a right to enforce against
him and bankruptey ensues, the deed is void under the bankruptey
law. It is fraudulent as well as void, whatever may have been the
view of those who wore engaged in the transaction thatit might be
the best thing for the debtor, or that it might afford an effectual
way of paying the creditors.” ”
The plaintiffs having appealed,

Mr., M. I. Asquith, Q.C., and Mr. T. Mellor, for the appel
lants, argued that the Recorder had erred in holding the mortgage
to be invalid as against the Official Assignee. It was valid, and was
binding on the newly constituted firm and its property. This was
not a case of the withdrawal of all the assets of a trading firm from
the reach of the creditors of the firm other than those whom the
later had aftempted to seoure. Such a security, for a past debt
only, would be invalid; but here the cose was different, there
having been a substantial payment by the mortgagee simultaneous.

- 1y with the assignment of all the mortgagors’ assets; .and there

heving been also an undertaking to make future advances. This

@ I. R., 2 Ch. Div., T97. @ L. R, 26 Ch. Div., 315
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had been done, with good faith on hoth sides; and the security had
been given to secure both the then present, and the then contem-
plated, but subsequent advances, when they should have been made.
This had not heen dene with a view to future probable insolvency.
On the contrary, the consideration, consisting of present and sub-
sequent advances, was that the firm should he assisted and
supported. This was done by the creditor, who having given this
assistance was entitled to have the benefit of the security executed
in his favour. An assignment wounld hold good to bind what would
be, at the dafe of it, as yet not existing stock-in-trade, also book-
debts afterwards to be entered and realized, provided always that
they were specifie property, such as could be made the subject of
contrach capable of specific performance. No subsequent act of the
character of tranzfer of possession was necessary; the assignment
in equity being complete as soon as the property came into
existence; the only question being one of ifs identification with
the property described in the mortgage. Again, the judgment of
the Couxt below, so far ag it was based on the conclusion that there
had been no agreement for further advances, was wrong. This had
arisen from the want of a clear distinction, which should have been
made between the evidence relating to the agreement of the 11th
March, and that relating to the agreement of the 20th May 1889.
On the latter date the incoming partners took over all the liabilities
of the old fim of Pinthong and Friends to the plaintiffs; thus
agreeing, in effect, with them that the nssets of the new firm
should remain as security according to the terms of the mortgage
of the 11th of March. Those of the respondents who afterwards
joined the firm did go with notice of the mortgage; and the assets
of the old firm remained subject to the mortgage in the hands of
the partners who came in. Neither the change of persons, nor thé
change of moveables charged, had any effect to invalidate the mort-
gage as against the Official Assignes. The issues should have distin-
guished the rights of the incoming partners from thoso of the
Official Assignee. But it was apparent enough that the mortgago
was originally valid as against the old firm; and when subse-
quently extended, on the 29th May, at the incoming of the new
pertners, it was valid also as against the newly constituted firm,
bindjng it, and its assets ; and that the mortgage was first and last
valid against the Official Assignee.
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Mr. J. D, Mduyne and Mr, J. dlderson Foote, for the respons
dent Pwna Chunder Sein, the Official Assignee of the cstate of
Pinthong and Friends, argued that the mortgage was substantially

WO(,Z) ar 01 assignment*of the firm’s property for a past debt, and that there

Hwaz,

had heen no sufficient evidence of any agreement o make furthor
advances after the 11th of March, or of the actual moking of ony
such subsequent advance. So for as tho mow partners were
concorned the dobts were past, and the obligations were pro-exist-
ing. If when these partners camo in, on the 29th May, they had
executed a morbgago liko that of the 11th March, it would have
becn in comsideration of previous advances and pastdobts. The
arrangement carvied out on the 29th May could not put the mort-
gage info any more effective state as regarded the new partners,
‘Whatever the original arrangement between the plaintilfs and the
old firm, tho effect of the new arrangement was to rescind and
determine the former mortgage, and to render it void as agninst
areditors. There was no new obligation on tho part of the mort-
gogees entered into on or after the 29th May 1889, and the debts
at that date wero all pre-existing. The stock-in-trade, brought in
after that dabe, would not be subject to the original mortgage, nor
was there any new arrangement whereby it would be rendered a
seourity in tho hands of the new partners. Reference was made, in
regard to the rights of the Offcial Assignee, to ew-parte Johnson in
ve Chapman (1), ct-parte Wilkinson én re Berry (R), ex-parte Dann
in re Parker (3), ex-parte Daring (4), and other ecases cited in
« Willlams on the Law in Bankruptey,” 6th edition, 1891,
dealing with section 4 of the Act of 1843, Also section 23 of
11 and 12 Vie.,, o 21, rolating o insolvent debtors in Tndia was
referved to.

It having been said, during the argument, that the law relating
to the assignment of alter-acquired property, should be considered ;
and $hat, mnder the former rulings, s mere license to seize could not
divest property, their Lordships referred to Llolroyd v. Marshall (5),
where the title of mortgagecs (upon o question whether as to
machinery, added and substituted alter the date of tho mortgage,
they lod acquived the property) prevailed over ftliab of - the

(1) L. R., 26 Ch. Div,, 338, (3) L. R., 17 Ch. Div., 26.
2 T, R, 22 Ch, Div, 788, (4) 1 Mer., 611.
(6) 10 H. T. Ca, 10L
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judgment-creditor.  They also reforred to the opinions expressed

in tho House of Lords in Twilby v. The Officiul Receiver (1), where Torroo Kwan
AN

it was decided that an essignment, hy way of sccurity, of certain

book-debts, not existing at the timo of the assignment, was valid,

so as to give the assignee a good title to them when they came into
cxistence.

Mr. F. Mellor was called upon to reply only as to the evidence
rolating to the future advances. At the end of the arguments,

their Lordships’ judgment was delivered hy——

Lorp Ho#movsE—The only question in this case is whether the
mortgagoe dted of the 11th March 1889, either oviginelly, or as
modified in May 1889, is valid against the assigneo in insolvenoy of
the mortgagors. It is better not to use the term ** fraudulent ” in
such o case, though that term has, by rather an unhappy use of
language, been applied by Courts of equity to transactions which aro
nob at all dishonest in their nature, but are only such as the law will
not allow. In this caso there is no suggestion from beginning to
end of there being anything dishonest in the transaction. The sole
question is as to its legal validity.

The well-known rule of law is, that if a trader assigns all his
proporty, excopt on some substantial contemporaneous payment, or
some substantial undertaking to make paymont ir futuro, that is an
act of bankruptey, and is void against the eredifors and the
assignee, simply because nothing is left with which to earry on his
business, wheroas if he receives substantial assistance something is
Teft to carry on the husiness.

Prior to the mortgnge of the 11th March 1889 the mortgagees
had assisted the mortgagors, either by payments or by incurring
lahilities on promissory notes for them, to the extent of
Rs. 80,000, At the timo of the mortgage more assistance was
given, Their Lordships take i to be clear beyond dispute, though
it has heen argued to the contrary at the bar, that simultaneously
with tho mortgago the defendants’ firm did receive, in the form of a
joint promissory note signed by themselves, and by the plaintiffs,
further assistance to the extent of Rs, 26,000, They also received
an undertaking for further accommodation, amounting in the whole

(1) T. R, 13 App. Cas., 523,
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to a lalkh of rupees. This promissory note, like af least one, if not
more, of the former ones, was payable on demand, but there seems
to have been some understanding—it does not appear exactly what
~—that 1t should not be presented until some later date, Tt was in
fact prosented in the month of Scptember 1889. It was not taken
up by the mortgagors, and it was taken up by the mortgagees.
There was therefore substantially an advance of Rs. 25,000 simul.
taneously with the mortgage. The further accommodation to the
extent of a lakh of rupecs was not mdde, on account of a subse-
quent agrecment which will be noticed presently.

That being so, thoir Lordships consider that this déed must De
beld to be valid. They are not aware of any case in which &
simultaneous advance of a large amount being made, and future
support being promised of a large amount, the c#mlidity of such
g deed has been seriously called in question. In this case the
simultaneous advance was nearly as much as the pre-cxisting debt,
gnd the undertaking to give fufure advances was considerably
more. )

It has been argued for the assignee that the proper test is,
whether it was the intention of the parties that the trader giving
such o seourity should carry on his business, Their Lordships
congeive that that question hardly arises except in those cases
where the amount of additional assistance given at the time of
the mortgage is so small as to create a douht whethor it is sub-
stantial ; and then comes in the inquiry into the motives of the
pexties, whether they did really intend that the business should be
carried on or not. It {s impossible to raise such a question here,
where the amount of simulteneous and future advance is very
Inrge. Even if their Lordships did enter info thet question,
which is one of honesty, the receiver’s accounts show that the
firm was, o5 late as the 81st August 1889 —in fact till the large
amounts due on promissory notes were called for—a golvent firm.
Striking out from the liabilities the debts due to the partners
themselves, which of course canuot be taken into account for this
purpose and the sum of Rs. 40,000 which was due to or was to be
supplied by the mortgagees, it seems that at that date the fim
world have had a surplus of something like Rs. 74,000. It was
a solvent firm, and we have it in evidenmce that it was duing
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a large business, and it must have been the interest, and doubtless 1801
was the motive, of all the parties to keep onits legs a firm thet ==
was doing a business bringing in profit. SiEw
Their Lordships have no doubt whatever about the validity of yyoor Ture
the morlgage deed of the 11th March 1889. That would, at all  Hwar
ovents, cover such assets of the then firm as were in existence at
the time of the insolvency ; and the receiver’s accounts again show
that those assets were something substantial,
But then it is argued that as regards the partners who came
into the firm on the 29th May 1889, and as regards the new stock-
in-trade witich was brought into the business after that time, the
mortgage deed connot operate, First, it was said that there was
no arrangement that it should operate on the fubure stock. But
their Lordships tonsider it to be well established by the evidenco
that the amsngements made were of the nature which has been
succinctly stated by witnesses on both sides. The principal plain-
tiff says: I said that if an agreement was made ”~—that is the
agrecment for incoming partners—¢they would have to pay
Rs. 15,000,°—that was paid down—“and Rs. 40,000 on due
date.” Then he says: “It was secured by the .document.”
‘What was secured? The sum of Rs. 40,000 was secured, But
this sum certainly would not have been secured if the goods of the
old firm, which were being exhausted week by week, had been the
only security for it, and the goods substituted for them were not to
form part of that security. The same witness afterwards says:
“'When the incoming partners came into the firm it was under-
stood that I should continue to guarantee the Rs. 40,000 until
Bugwan Doss and the Chetty’s notes became due.”” One of the
outgoing partners says, speaking of the incoming partners: ¢ They
undertook to pay all debts contracted by the firm ”~—that is the
old firm—*“as well as what was due under the mortgage. The
security of the mortgage was to continue, but no further advences
were to be made. * * * ¥ Tt was also said that the amount
due on Fixhibit A. was to be reduced to Rs. 40,000, and that there
was to be no more accommodation, and the Rs. 40,000 was to be
paid ‘on ‘due date or on demand. The stock was to continue as
security.” ‘
On those passages it was argued that that merely meant that the

mortgage of the 11th. March 1889 was to continue according to its
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logal operation as it was made, that is its operation on the assels
of tho old fim. But such an interpretation would be making the
porties enter info a nonsensical agreement. It is impossible to
suppose that the incoming partners, who were to take all the
benofit and tho profits of the existing stock, the mortgagees not
enforcing their secmrity against it which they could enforce, were
not agreeing under these expressions, if those were the expressions
used, or that the witnesses did not intend to state that they were
agreeing, that the stock for the time being of the firm then con-
stituted was to be the security to the mortgagecs. An incoming
partner, and one of the defendants, Khoo Cheng Choon, says:
T said” to Khoo Kwat Siew, “I would pay Rs. 15,000,”—that
was dono—and for the balance Rs. 40,000 you must stand
guarantee. e agreed. If he hadn’t done so 1 wouldn’t have
cntered into tho firm.” Thorefore it seems that the incoming
partner entered info tho firm on the promise of the plaintiff Khoo
Kwab Siew to guarantee these Rs. 40,000 which actually were
puid, This statement of Khoo Oleng Choon leads to the same
inforence in the minds of their Lordships that they have drawn
from the preceding evidence. In his cross-examination Kheo
Cheng Choon says : “ When Taik Hwat,”—the senior partner,—
“ent oub it was arvanged that tho scowrity should continue.”
Their Lordships interpret the meaning of this to bo that the
socurity should continue with vespect to the new firm and the now
stock, exactly as it stood with respect to the old firm and the old
stock.

Then it is argued by Mr. Mayno that if this new arrangement
had been the first arrangement, and if we take the facts as they
stood at the time when the new arrangoment was made, all the
debts thon secured wero past debts or existing liabilities, and so
the security, the mortgage, would fall within the rule which
makes void assignments of all a trader’s property, Itis an inge-
nious argument, but their Lordships cannot acesde to it. In the
first place it is impossible to take the case as if the original
arrangement did not exist. We find a valid mortgage exigting
over the assets of the firm, immediately before the arrangement
of May 1889. Now partners then came in, and the mortgagoees’
assent has to bo obtained, because they oould seriously embarriss,
probably could break up the fim af any moment, The new
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partners then have the benefit of the going eoncern, and they 181
make the reasonable arvangement that the going new concern shall Koo Kuwar
be under the same liabilities to the secured creditors as the going — Smw
old concern. It is impossible to say that such an arrangement as W'oo;) Tarr
that would invalidate the prior valid security, because it amounts Hwar.
to a more substitution of persons and goods ab the time of the
change. But further, it is not true that substantial consideration
in payment did not pass to the incoming partnors. It is true that
Re. 15,000 of the debt was then paid off, and that the obligntion
of the mortgagees to provide accommodation up to a lakh of rupees
was then rehitted, but there still remained their obligation to
provide the Rs. 40,000, which was actually provided in the suc-
coeding month of Septembor.

This obligntion did not exist as between the mortgagees and the
incoming partners till the arrangement of May 1889 was made.
Then the incoming partners got tho benefit of the surctyship into
which the mortgagees had entorod for the former partnership.

Their Liordships therefore hold that, even if this had been the
original arrangement, it would have been supported by the passing
of o substantial consideration to the incoming partners at the time
of the arrangoment.

The result will bo that the deeres of the Recorder of Rangoon
ghould be reversed, and that the plaintiffs should have a decres
substantially in accordance with the plaint. Probably the property
bas nndergone change during the progress of the suit, in a way to
vary tho precise mode of rclief. It will be right to declare that
the indenture of the 11th March 1889 is a lawful and valid
ingbrament, and that by virtue thereof tho plaintiffs were, at the
date of the insolvency of Pinthong and Friends, mortgagees of
all the stock-in-trade, fixtures, utensils, and effects then upon or in
or appertaining fio their premises in Merchant Street, and of the
good-will of their business, with all book-debts and trade outstand-
ings then payable to or recoverable by the said firm.

There is some further care requived in froming the decree,
because tho suib was originally brought, and this appeal is brought,
againgt all of the seven persons who, between the 11th March
1889 and the date of suit, viz., the 11th September 1889, wore
partders in the firm of Tinthong and Friends. None of those
persons have appeared hore, and their Lordships must act in their
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1891  absence. Three of these persons, Khoo Bean Poot, Khoo Hoclk
Koo Kwar Ohie, and Khoo Yin Inn, do not appear to have made any defence,
BIEW  opr to have caused or incurved any costs. The effect of the
Woof Tux arrangement of May 1889 was to transfer the liability created
Hwar. yy the mortgago of March from the then outgoing partners
to the incoming ones. The outgoing partners are the three
defendants in question. Against them there should be no costs.
The other four, Wooi Taik Hwat, Khoo Cheng Choon, Saw Pang
Lim, and Khoo Cheng Wal, put in a written statement denying
the validity of the morbgage. In March 1890: the Official
Assignee under the insolvency was added ss a defendant, and
though the individual has been changed, the Official Assignee is a
party to this appeal, and has appeared to maintain the Recorder’s
decree. Whether a decree against the insolvents will be of any
value to the plaintiffs their Lordships cannot tell, but they think
that the plaintiffs are entitled to it. All the remedies that the
mortgage deed is caleulated to give them, they ave entitled to
against the persons who undertock the obligations, and against the
Official Assignes on whom the mortgage property has devolved.
The four defendants last mentioned and the present Official Assignee

should be ordered fo pay the costs of the suit and of this appeal.

Their Lordships will humbly advise Her Majesty acoordingly,

Appeal allowed.

Solicitors for the appellants : Mossrs. Bramall and White,

Solicitors for the respondent, the Official Assignee: Mossts,
Prior, Clurch, and ddams,
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P. C* BEIART LAL (Prarwrirr) . MADHO LAL AHIR GAYAWAL
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Naueszelr 10 AND ANOTHER (DEFENDANTS).
and [On appeal from the High Court at Caloutta.]

December 12, ) .
s Hindts wido’s estate~—Life estate of Hindu widow, surrender of—Acceler

ation of esiute of heir vequires absolute conveyance by Hindw widow—
Ikrarnama by Hindw widow in favour of heir, when she vetaing posses-
sion of estate, effect of—Reversioners, rights of

A Hindu widow can accelerate the succession of the heir by conveying
absolutely her life-estate to him, bub it is essential that she should
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