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appeal before us. Whatever may have happened previously, the 
lower appellate court has now recorded a finding that adverse 
possession for 12 years prior to the institution of the suit is not 
proved on behalf of the defendants. That is a finding of fact 
which cannot be successfully impugued on any of the grounds 
taken in the memorandum of appeal before us. This appe;i], 
therefore, fails and we dismiss it accordingly with costs.

Appeal dismissed.

Before Mr. Justics Muham nacl Bafig_ anl Mr, Justica liyvos »
GAJADHAR SINGH (Pla.ikth-’f)  v, BASANT LAL and othbes

(DbPENDANI£),)*
Act No. IX  of 1908 {Indian'Limitatioii Act), aiction ^—Amendment 

of decree—A^peal-^Limitation.
Where a decree has been amended and an appeal is filed againat the 

amended decree wlaioh. is ji)rim(J/acie barred by limitation, it is not in evei’y 
caao that the appellant can pray in aid the provisions of £,eotion 5 of the 
Indian Limitation Act, 1C08, He cannot do so, lor instance, if his appeal 
does not attack ih.o amended dearce, or raise aonio quejtion connected with the 
amended decree. Aniar Chandra Kunduv, A&ad AH Khan [I), Brojo Lai 
Bai Chowdhimj y. Tara Frasanna BhaUaoharji (2i] aM  Kalu v. Lain, (3) 
referred to. *

The facts of this caie suffioiencly appear from the judgment 
of the Court.

The Son’ble Miinshi Narain Prasad Aahthana, for the 
appellants.

Paiidit i)a-rj for the respondent-,
M uh am m ad R a fiq  and R y v e s , JJ . This appeal arises out 

of a suit brought by the plaintiff appellant as lambardar for the 
recoveiy of arrears of rent or revenue against the defendanb 
respondent, a co-sharer. The claim was laid at Rs. 456, for 
three years immediately preceding the institution of the suit. 
The claim was resisted on various pleas. The Assistant Collect­
or decreed the claim for Es. 126-12-2 on the SOfch of May, 1917. 
On the 8th of August, 1917, the plaintiff made an application to 
the Court; oi the Assistant Collector for amendment of the decree

® Second Appeal No. 13 of ]918 from a decree of H. J. Gollister, Dis­
trict Judge of Agra, dated the 19bh of September, 1917, conSi'iuiug a dflcroa 
of Balig Ram Pathak, Assistant Collector, first class, of Muttra, dated iha 

, SOtia of May, 1917.;
(1) (1905) I. L. R ., 32 Calc., 908. (2) (lOOi) 3 C. L. J., 188,

' (ai) (1893) I. L. R., 21 Oalo.  ̂239.



on the ground that the evidence of the patwari showed that the 
m oney due to the plaintiff from the defendant for revenue for
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the years in suit was Rs. 374-2-5. The Assistant Collector 
without issuing notice to the opposifce party amended the decree 
then and there. On the 11th of September, 1917, the plaintiff 
preferred an appeal to the court of the District Judge complain- 
irjg of bhe disallowance of interest to him in the decree of the 
firdt court. Tae appeal was rejected by the learned Judge on 
the ground of limitation. The plaintiff camp, up in second appeal 
to this Court, and the appeal was heird by a learned Judge of 
this Court who referred the case to a Bench of two Judges, as he 
was of opinion that the pointi raised was one that was not covered 
by any authority of this Court. The learned vakil for the 
appellaot relies ia support of his argument on two cases, namely, 
Amar Chandra Kundu v. Asad Ali Khan and (1 j Brojo Lai 
Rai Chowdhury v. Tara Frasanna BhaLtacharji (2). In the 
former case no reason is given for the view enunciated therein. In 
the latter case a reasoned judgment is given for holding that ia cer­
tain cases when an appeal is preferred from an amended decree, 
time will be allowed uuder section 5 of the Liiritation Act. 
Mr. Justice M u ebrji has explained the law on the point thus 
“ We desire, however, to make it clear that every amendraent 
made in a decree under section 206 of the Code of Civil Procedure, 
does not necessarily entitle a party who prefers an app«al against 
the decree to claim an extension of time under the second para­
graph of section 5 of the Limitation Act ; whether there is sufficient 
cause for such extension must depend upon the circumatances of 
each individual case ; for instance!, i f  the amendment has no rela- 
lioa to the grounds upon which the validity of the decree is sought 
to be challenged in appeal, it  is difficult to see how an adnaission 
of the appeal out of time may he reasonably claimed merely on the 
g rou n d  that an amendment has been made in the decree. On the 
other hand, if the grounds on which the appeal is based are inti­
mately connected with the amendment of the decree or if, y s in the 
case before us, the grounds are directed against the decree only in 
so far as it has been amended, an appellant may legitimately ask 
the court to exercise in his favour the discretion vested in it by 

(1) (1905)1. L. R., 32 Calc., 908 (2) (li'03) 3 O.L. J.; 188.



19-20 paragraph 2 of section 5 of the Limitation Act. Any other view
— :---------- mighti lead to a failure of justice in many cases, because as

pointed out in  the case o f V . ( 1), th ere is no Hraita*

" _ tion for an application under seetioa 206 of the Code of Civil
Bas ĥt Las.  ̂ , . „ . .

Procedure whereas a short period of time is prescribed within which
ap appeal must be fiied ; if| therefore, an amendment is obtained on 
erroneous grounds after the period for appealing has expired, 
the party affected by such erroneous order would be without 
remedy unless he was allowed to present an appeal against the 
amended decree, and the court, in the exercise of its powers 
under section 5 of the Limitation Act, admitted the appeal 
though presented out of time.”  Applying the principle laid 
down by the learned Judge to the present case we find that the 
appeal of the plaintiflP appellant was rightly dismissed by the 
learned District Judge. The appeal to the learned District 
Judge did not attack the amended decree or raise auy ques­
tion connected with the amended decree. The question of 
interest could have been raised on the original decree and 
was connected with the original decree. Another argument 
on behalf of the plaintiff appellant is that his application to the 
court below for amendment of the decree was really one for 
review of the decree- This is a new ground which was not taken 
in the court below, nor in the grounds of appeal before us, nor 
can we say after examiniog the language of the application 
of the plaintiff and the procediiro of the first court that the 
application of the plaintiff was for review. The appeal, there­
fore, fails and is dismissed with the costs.

Appeal dismissed.
(1) (1893) 1. L . R . ,  21 G!xlc.,2Sa.
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