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appeal before us. Whatever may have happened previously, the
lower appellate court has now recorded a finding that adverse
possession for 12 years prior to the institution of the sult is not
proved on behalf of the defendants. That isa finding of fact
which cannot be suceessfully impugued on any of the grounds
taken in the memorandum of appeal before wus., This appeal,
therefore, fails and we dismiss it accordingly with costs,
Appeal dismissed.

Befors Mr. dJustice Muham nad Bafiq anl Mr. Justice Ryves .

GAJADHAR SINGH (Pramwrivs) o, BABANT LAL AND OrHURE

(DrruNDANTY ) #*

Aot Ne. IX of 1908 (Indian Iimitation Act), s3ction 5—Amendmant

of decres—Appeal— Limitation.

Where a decree has been amended and an appeal is filed against the
amended decree which is primd facie barred by limitation, it is not in every
case that the appellant can pray in aid lhe provisions of cection 5 of the
Indian Limitation Act, 1508. He cannot do so, lor instance, if his appeal
does not attack the amended decree, or raise some question connected with the
amended decrce. Amar Chendra Kundw v. dsad Ali Khan (1), Brojo Lal
Dai Chowdhury v. Tara Prasanne DBhottacharfi (2) and Kalu v. Latu (3)
referred to. .

- THe facts of this cae sufficiently appear from the judgmen
of the Court,

The Hon’ble Munshi Narain Prasad Ashthana, for the
appellants, ' :

Pandit Shiam Krishna Dar, for the respondent.

MuramMMaAD Rariq and Ryves, JJ, :—This appeal arises oub
of a suit brought by the plaintiff appellant as lambardar for the
recovery of arrears of rent or rcvenue against the defendant
reéspondent, a co-sharer. The claim was laid at Rs, 456, for
three years immediately preceding the institution of the suit,
‘The claim was resisted on various pleas. The Assistant Collect.
or decreed the claim for Rs, 125-12-2 on the 30th of May, 1917,
On the 8th of August, 1917, the plaintiff made an application to
the Court of the Assistant Collector for amendment of the decree

#Becond Appeal No. 18 of 1918 from a decree of H. J. Collister, Dis-
trict Judge of Agra, dated the 19th of Septewber, 1917, confivming a decrea
of Balix Ram Pathak, Assistant Collestor, first clags, of Muttra, dated the
,80th of May, 1917,

{1) {1905) I. L. R., 32 Qalc; 908,  (2) (1003} 3 ¢, L. J., 188
) {8) (1893) 1. Iii' B., 21 Uale.y 239.
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on the ground that the evidence of the patwari showed that the
money due to the plaintiff from the defendant for revenue for
the years in suit was Rs, 874-2-5. The Assistant Collector
without issuing notice to the opposite party amended the decree
then and there. On the 11th of September, 1917, the plaintiff
preferred an appeal to the court of the District Judge complain.
ing of the disallowance of interest to himn in the decree of the
first cours. Tne appeal was rejected by the learned Judge on
the ground of limitation. The plaiatiff came up in second appeal
to this Court, and the appz2al was hewd by a learned Judge of
this Court who referred the case to a Bench of two Judges, as he
was of opinion that the point raised was one that was not covered
by any authority of vhis Court. The learned vakil for the
appellant reliesio support of his argument on two cases, namely,
Amar Chandra Kundw v. dsad Ali Khan and (1) Brojo Lal
Rai Chowdhury v. Tara Prasenno Bhattacharji (2). In the
former case no reason is given for the view enunciated thercin. In
the latter case a reasoned judgment is given for holding that in cer-
tain cases whenaun appeal is preferred from anamended decree,
time will be allowed under section 5 of the Limitation Act,
Mr. Justice MUKERJI has explained the law on the point thus:—

“We desire, however, to make it clear that every amendment
made in a decrez under section 206 of the Code of Civil Procedure,
does not necessarily entitle a party who prefers an appeal against
the decree to claim an extension of time uuder the second para-
graph of seztion 5 of the Limitation Act ; whether there is suffcient
cause for such extension must depend upon - the” circumstances of

each individual case; for instance, if the amendment has no rela-'

1ioa to the grounds upon which the validity of the decree is sought
to be challenged in appeal, it is dificult to see how an admission
of the appeal out of time may be reasonably claimed merely on the
ground that an amendment has been made in the decree. On the
other band, if the grounds on which the appeal is based are inti-
mately connected with the amendment of the decree or if, ssin the
case before us, the grounds are directed against the decree onlyin
so far as it has been amended, an appellant may legitimately ask
the court to exercise in his favour the discretion vested in it by
(1) (1905) 1. L. R., 82 Calc., 908 (2) (1£03) 8 C.L.J., 188.
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paragraph 2 of section 5 of the Limitation Aet. Any other view
might lead to a failure of justice in many cases, because as
pointed out in the case of Kalw v. Latw (1), there is no limita-
tion for an application under seetion 206 of the Code of Civil
Procedure whereas a short period of time is prescribed within which
an appeal must be fijed ; if, therefore, an amendment is obtained on
erroncous grounds after the period for appealing has expired,
the party affected by such erroneous order would be without
remedy unless he was allowed to present an appeal against the
amended decree, and the courb, in the exercise of its powers
under section 5 of the Limitation Act, admitted the appeal
though presented out of time.” Applying the principle laid
dowan by the learned Judge to the present case we find that the
appeal of the plaintiff appellant was rightly dismissel by the
learned District Judge. The appeal to the learned District
Judge did not attack the amended decree or raise any ques-
tion connected with the amended decrec, The question of
interest ocould have been raised on the original decrec and
was connected witn the original decree. Another argument
on behalf of the plaintiff appellant is that his application to the
court below for amendment of the decree was really one for
review of the decree. This is a new ground which was not taken
in the court below, nor in the grounds of appeal before us, nor
can we say after examiniog the language of the application
of the plaintiff and the procedure of the first court thab the
application of the plaintiff was for review, The appeal, there-
fore, fails and is dismissed with the costs.

Appeal dismissed.

(1) (1898) I L, R., 31 Calo., 259.



