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1920 That is in our opinion a correct statement o f the law and 
'vve cannot improve upon the mariner in which it has been, 
there expressed, Yet this is obviously the right which the 
lower appellate court has found to exist in favour o f the pre­
sent plaintiffs. The learned District Judge says in so many 
words that it cannot be supposed that the cattle of the plaint­
iffs would travel by any circumscribed and definite route 
through the jungle. So far from  rejecting the report of the 
Commissioner on the questions o f fact observed by him, he 
seems to accept and endorse it. For l/his reason also t ie  
decree as passed in favour of the plaintiffs cannot be main­
tained. What we have been asked to do on behalf o f the 
plaintiffs has been to  send down an issue as to whether or 
not, as a matter o f fact, the plaintiffs had acquired by pres­
cription a right o f easement in the form o f  a right o f  way
over a ciroumscribed and definite path through the defend­
ants’ jungle. W e have considered this argument carefully, 
but in our opinion no such assertion is specifically made in
the plaint and the finding o f the lower appellate court is
actually against it. W e must, therefore, decline to accede 
to this request. The result is that the appeal prevails. W e 
set aside the decree o f the lower appellate court and restore 
that o f the court of first instance with costs throughout.

Appeal decreed,

mo.

SeforeMr. Jtistic& PiggoU and Mr. Justice WaUJi,
NAINSUKH DAS, NAGAR MAL (Appwcakt) v . GAJANAND, BHYAM XAL

(ObjEOI’OB)*
A c6 N o ,  I X o f  1899 ( I n d i a n  A r b i t r a t i o n  M t J ,  s e c t io n s  4 ,  2 0 — 6 'iv iZ  P r o c e d u r e  

C o d e  (1 9 0 8 ), s e c t i o n  1 0 ^  (X ) ( } ) • — A w a rd , u n d e r  A r U t r a t i o n  A c t — O r d e r  

r e f - u s i n g t o f i U — A p p e a l .

Tlio paifciea to a oontmot for the sale and purohasQ of olofclx agreed to 
refer a dispute arising thereoufc to arbitration undor thQ provisions of ths 
Indian Arbitration Act, 1 8 9 9 . Areforenoe was made and an award was pro« 

.nounoed. One of the parties then applied to the District Judge for an order to 
file tlie award, l)tit on objeotion taken by tiae other party the District Judge 
refused to file it. ; '

*Fm t Appeal No. 53 of 1920 from an order of L, S. White, Digtriot
Jadgg of Oawnpore, datedihe 21st of February, 1920.



1920
jSeWtliat, in tlieabseuca of rales framed by the High Court uttier sectioa

20 of tlio Indian Atbitsabion Act, the iiroaadare pi’aaai'ibed by the Oodo of Civil
Proceduro"would apply, aiicT ajQ appsal agaiiiit tlio oi’dar of tlie Districb Judgo NiiNstiKH
would lie uader section 104 (1) { /) of tlie Code. GampBll awl Go. y , Jeshraj
Giridhari Lall (1) distinguished. The judgment of Piqgoit, J., iu S'Uhhamal
Bansidhai'V. Bobu Lai K&cUa and Go. (2) refsrred i;o. QAJANiTtD,

Betam LAEi.
The faebs of the case are briefly as follows ;—
The appellant entered into a contraob with the responclenb 

for the purchase of olotti, There wa s a dispute arising oub of 
the contract, and the appellant applied to the Oawnpore Piece 
Goods Association to arbitrate in the matter. The application 
was on a printed form of the Aissociation. Space was provided 
for the statement of the applicant’s case, and the applicant after 
stating hia case in the space so provided signed the form, The 
Oawnpore Piece Goods Association then appointed an arbitrator, 
whose name was entered on the form in the space provided for 
the purpose, and the arbitra tor so appointed fixed a date for the 
hearing of the case and called upon the objector respondent to 
state his defence. The objeotor stated his case in writing on 
the same form, but on the reverse or back of the* j-iapei; in the 
space provided, and then an award followed. The applicant 
applied to the District Judge to file the award and an object­
ion was taken that the submission was not in writing within 
the meaning of section 4 o f the Indian Arbitration Act, 1899,
The District Judge gave effect to the objection and refused to 
file the award. The applicant appealed.

Mr. i f .  L. Agarwala (with him Mr. y, N. Ohaddha md  
Munshi Panna Lai), for the respoadent, teok a preliminary 
objeotioh that ho appeal lay, He contended that the India.n 
Arbitration Act did not provide an appeal, and the provisions 
of the Code of 0  ivii Procedure applied only to ajbatration under , 
the second schedule of that Code, Beliance -was placed upon 
Gaih'pbell (X%d Go. V. Jeskmj Qiridhari Lall (1) and P . W. 
BipleyY.V,J.Na,hapiet{Q).

Babu iSaila Nath Milkerji (with Mr. E. O'OonoT)^
for the appellant, contended that section 89 o£ the Code of 
Civil Procedure made it clear that proceedings under the

(1) (191T) I. Jj. R ., 45 Qalo., 502. (2) (X920) I, I., ft., ^2
(3| (1112] 17 ladiaa Osises, 90̂ ^
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Indian Arbitration A ct (i8 99 ) did not prevent an appeal. 
Section 104 (1) ( /)  cleiirly provided an appeal against an order 
refusing to file an award. That section clearly gave a right of 
appeal in an arbitration without the intervention ol tilie co u r t ; 
and “ without the intervention o f  the court ”  included proceed­
ings under the Indian Arbitration A ct (1899). The A ct of 1899 
is a much earlier Acb and section 89 of the Code clearly shows 
that its exiatenoehad not been, overlooked when the Code of 1908 
was enacted. I f  it had been the intention of the Legislature to 
include only arbitration under the second schedule nothing could 
have been easier than, to say e50. The ^use of, the expression 
“ an order filing or refusing to file an award ”  refers parti­
cularly to arbitration under the Indian Arbitration Act, because 
in an arbitration without the intervention of the court under the 
second schedule of the Code a decree promptly follows the filing 
of an award and a right of appeal has been expressly taken away. 
Therefore an appeal against the filing of an award under the 
Code is not]provided for. The alteration of the wording o f  the 
clause in the Code o f 1908 is also significant. When the Code of 
1882 was enacted there was no Arbitration Act, and the Legisla­
ture in order to provide an appeal against orders passed by courts 
acting under the Arbitration A ct had intentionally altered the 
words o f  section 588 of the old Coda of Civil Procedure. „ In  
SuhhamoLl BansidharY, Babw Lai Kedia and Go. (1) this point 
was left open by this H on ’ble Court.

On the merits, the submission made was on the usual form  
provided by the Cawnpore Piece Goods Association. The appel­
lant S’ gned after stating his case and the respondent signed i t  
on the reverse. The mere fact that the respondent’-? signature 
appears oa the reverse makes no difference. The respondent 
knew that he was referring the matter to arbitration or consent­
ing to su^h reference and produced witnesses before the arbitra­
tor.

Munshi Pam oi for the respondent.—
The written submission should have been clear and unequivocal. 

The mere fact that the respondent stated his case does not show 
that he intended to submit to the decision of the arbitrator.

(1) (1920) I. h. R., 42 All,, 62§.
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The mere fact that the parties at one time considered the pro­
ceedings valid and binding cannot estop my client from challeng­
ing the validity of the submission on the ground that the sub­
mission was not in writing ; Ruhlianhai v. Ad<imji (1).

Babn Sailob Nath Mukerjif for the appellant, was not heard 
in reply.

PiGQOTT and W alsh, JJ, This is an appeal from an order 
by the District Judge of Cawnpore, dated the 21st of February, 
1920, refaaing to file an award. The application on which the 
order was made was presented by one of the arbitrators at the 
request of the successful party in the arbifcrafcion, namely, the 
present appellant, An objection was made to the application by 
the present respondents on the ground that there had been no 
valid submission,

A preliminary objection was raised at the hearing of the 
appeal, on the ground that no appeal lies. On the face of the 
order it is clearly one within the express provision of section 104 
(1) (/) of the Code of Civil Procedure, being *' an order refusing 
to file an award in an arbitration without ihe intervention of the 
court/’ The District Judge decided that this section does not 
apply to the arbitration award, as the award purports to 'have 
been under the Arbitration Act, IX  of 189 »̂ There is nofching 
in that Act to support this view and it is to be noted that the 
Civil Code was re-enacted some years later than the Arbitration 
Act. In support of the preliminary objection an authority has 
been citBdi, Gam]phell and Go. V, Jeshraj Giridhari Lall (2)^111 
which the Calcutta High Court held that section 104 of the 
Civil Code did not apply. That case is distinguishable. The 
award had been filed by the Registrar of the High Court as a 
minisrterial act, in accordance with the rules of the Calcutta 
High Court. Subsequently a rule was applied for through a 
Judge of the High Court asking that the award should be set 
aside. This rule was discharged, but tha award had been filed 
and there had been no order of the High Court refusing feo file® 
it. Section 20 of the Arbitration Act enables the various High 
Courts in India to frame rules as to the filing of awards and all 
proceedings consequential thereon or iacidental thereto. Such

(1) (1908) I. L. R., 83 Bom., 69. (2) (1917) I. Ii. R.,i5 Oalo., 503-
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rules would, of course, when made have the effect of a statute, 
but it follows that the practice provided by the various High 
Courts in India for proceedings under the Arbitration Act may 
vary- The Allahabad High Court has made no rules. The 
natural result of this is that parties themselves, and the lower 
courts alike, follow the ordinary and familiar procedure usual­
ly adopted under the statutory rules of the Code. The practice 
is to apply for an order to file the award and the court adjudi* 
cates upon such application. This is the converse of the practice 
in Calcutta, as appears from the judgment of the Chief Justice. 
But there is nothing in the Arbitration Act rendering such 
practice as has been followed in this case, and in any ôther case 
in Cawnpore, incompetent, and procedure of some kind is obvi' 
ously necessary to enable the court to exercise the power of 
remitting or setting aside an award under either aeofcion 13 or 
15 of the Act. We think that the procsdure adopted in this 
case was legitimate and proper and probably the only proper 
procedure available. The Judge had therefore jurisdiction to 
make the order which he did, and the order being one refusing 
to file the award ic is appealable under section 104 (Ij (/).

In Calcutta it was held that an appeal lay under another 
provision of the law from the order (which in that case was 
an order of a High Court Judge), so that the point of practice 
became oT no importance. It is clearly desirable on every 
ground bhat such an order as the one now in question should be 
open to review in the High Court and that this Court should as 
far as possible control the courts below upon questions of princi­
ple and practice arising out of arbitration proceedings, keeping 
in mind the settled principle that decisions of law and of fact by 
arbitrators, if honestly and regularly reached, cannot be re-opened, 
The question now before us was left open by a Bench of this 
Court similarly constituted in the case oi Sithham'il B'msidhar 
V , BahiiLal Keiia and Go. (1). and the passage from the judg* 
rnent of Mr. Justice P iggott on p. 538 ia very much in point. He 
says Seofcion I I  of Act No, IX  of 1809 speaks in very general 
terms of the arbitrators or umpire causing the award to be filed 
ill the court, and the wording of section 15 whieh follows leaves

(1) ( W )  L



VOL. XLIII.] ALLAHABAD SERIES. 853

it at least open to the .contention that unless tlie court either 
remits tiie award for reconsideration to the arbitrator or umpire 
or sees reason for setting it aside, the award will be filed, as 
it were, automatically, without any express order of the court to 
that effect, and will become enforceable as if it were a decree by 
reason of the provisions of section 15 aforesaid. I  wish to say, 
to begin -with, that I do not stand committed, by the order 
which we are about to pronounce, to any final decision as to 
whether an appea,! would or would not lie from a proceeding 
of a competent district court which merely TGCorded a finding, by 
way of a declaration, that a certain paper presented to the court 
on a certain date through a certain agency was a valid award by a 
properly constituted umpire or arbitrator under the provisions 
of Act No. IX  of 1899. The order before us is one which 
expressly purports to file the award. Its operative portion is 
as follows :—“ It is ordered and decreed that the award be filed.’ 
The learned District Judge, therefore, in dealing with this case 
did not take the alternative view which I have above suggested, 
but definitely conceived that the award of the sole arbitrator 
would not be filed and become operative aŝ  a decree of the court 
unless he passed a formal order directing it to be filed. On this 
state of things my view is that, if the order o f the court below 
is a good one, it is an appealable order,*'

That passage is directly in point and it is clear from 
what PiGGOTT, J., said in that case that if he had been pressed 
to consider the point of law as to whether an appeal lay or not 
and to dismiss the application which was made in revision on that 
ground alone he would have he!di that an appeal lay. As a 
matter of fact an application was made to another court with 
reference to the decision in the case from whioh we have just 
cited, and leave was asked from the High Court to appeal to the 
Privy Council upon the ground that this Court had no jurisdiction 
to interfere in revision. That leave was refused on the ground 
that the respoi^ents in the hearing in revision had refused to 
argue the point, which was left open for further conaderation. 
That fact is alluded to in the judgment of W a lS H , J„ where he" 
says that if  an appail did lie; a question which he declined to; 
oonaidSr, no revision could be eatertained.
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1920 This point also appears to have arisen in P. W, Ripley v. 
F. J. Nahapiet (1). It does not appear from the iaadequabe 
reporb of the decision, in l̂ hat case whether the ratio decidendi 
turned upon any point of practice. If the court in Burma 
intended to lay down a rule of universal application that no 
order of the kind now under appeal could be covered by section 
104), we are unable to agree with their view.

Upon the merits we are of opinion that the respondent in 
this case, who was a member of the Association and had been a 
claimant himself in at least one prior case, submitted to arbitra­
tion by a written agreement. What happened was that the 
claimants, the present appellants, submitted to the Association a 
claim againsfc the respondent which they signed and sent to the 
Association. The arbitrators appointed by the Association laid 
the document before the respondent and he wrote thereon in his 
own hand and over his signature his answer to the claim. He 
was well aware that the object of the document was to lay before 
the arbitrators in writing the difference which was to be decided' 
between the parties. We are clearly of opinion that the docu­
ment constituted a" written agreement to submit the present 
difi’erence to arbitrators within the meaning of section 4(6) of 
the Arbitration Act. The case is even stronger than that in 
which a similar view was taken by the Court of Appeal in Eng­
land in JBa/cer v. T/ie For/cs/wre and Life Assurance Oo.
(2). The plaintiff there wanted to sue upon a fire assurance 
policy which had been signed and sealed by the Company, and 
which contained an arbitration clause,but which he himself had not 
signed. As he was affirming the document, it was held against 
him that there was a written agreement to submit the differences 
of the coniraoting parties to arbitration.

The appeal must be alio wed with costs and the application 
to file this award must be remitted to the Court of the District 
JiidgQ of Gawnpore to be dealt with according to law.

Appeal OiUoived and cause rsmanded.
; (1 )  ( : l 9 l2 j  1 7  l a d i a i i  O a sa s j 9 0 2 . (2 )  (1 8 9 2 )  1 Q . B . ,  1^4* : : ^


