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That is in our opinion a correct statement of the law and
we cannot improve upon the manner in which it has been
there cxpressed, Vet this is obviously the right which the
lower appellate court has found to exist in favour of the pre-
sent plaintiffs. The learned District Judge saysin so many
words that it cannot be supposed that the cattle of the plaint-
iffs would travel by any ecircumseribed and definite route
through the jungle. So far from rejecting the report of the
Commissioner on the questions of fact observed by him, he
seems to accept and endorse it,  For this reason also tlke
decree as passed in favour of the plaintiffs cannot be main-
tained. What we have been asked to do on behalf of the
plaintitfs has been to send down an issue as to whebher or
not, as a matter of fact, the plaintiffs had acquired by pres-
cription a right of easement in the form of aright of way
over a cireumsceribed and definite path through the defend-
ants’ jungle, We have considered this argument carefully,
but in our opinion no such assertion is specifically made in
the plaint and the finding of the lower appellate court is
actually against it, We must, therefore, decline to accede
to this request. The result is that the appeal prevails. We
set aside the decree of the lower appellate court and restore
that of the court of first instance with costs throughout,

Appeal decreed,

Before My. Justics Piggott and Mr. Juslica Walsh.
NAINSUKH DAS, NAGAR MAL (Arprxcane) v. GAJANAND, BHYAM LAL
(OByROTOR)*

Aot No. IX of 1899 ("Indian Arbitration Adct), sections 4, 20 ~Civil Procedurs
Codo (1908), section 104 (1) (fJ)~—Award under Arbifration Act—Qrder
refusing to fila—A4ppeal.

The parties to a contract for the sale and purchase ol cloth agreed to
refer & dispute arising thereout to arbitration under the provisions of the
Indian Arbitration Act, 1899. A reference was made and an award wag pro-

.-bounced.. One of the parties then applied to tha Disbriet Judge for an order to

file the award, but on objeotion taken by the other party the D;strmt Tudge
refused to file it.

#Hirst Appeal No. 53 of 1990 from an order of I, B. White, Distriot
Judge of Qawnyore, dated the 2Lst of February, 1990.
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Held that, in the absenca of rales framed by the High Court unler section
90 of the Indian Arbitration Act, the prozedure pressribed by the Codo of Civil
Procedure would apply, and an appenl against the order of the District Judge
would lie under section 104 (L) (f) of the Code. Campbell and Co. v. Jeshraf
Giridhart Lall (L) distinguished. The judgment of Prgcorr, J., in Sukhamal
Bansidhar v. Baby Lal Kedia and Co. (2) reforred bo.

THE facts of the case are briefly as follows ;—

The appellant entered into a contract with the respondent
for the purchase of cloth, - There was a dispuie arising out of
the contract, and the appellant applied to the Cawnpore Pieco
Goods Association to arbitrate in the matter, The application
was on a printed form of the Association, Space was provided
for the statement of the applicant’s case, and the applicant after
stating his case in the space so provided signed the form. The
Cawnpore Piece Goods Association then appointed an arbitrator,
whose name was entered on the form in the space provided for
the purpose, and the arbitra tor so appoiuted fixed a date for the
hearing of the case and called upon the objector respondent o
state his defence. The objector stated his case in writing on
the same form, but on the reverse or back of the* paper in the
space provided, and then an award followed. The applicant
applied to the Distriet Judge to file the award and an object-
ion was taken that the submission was not in writing within’
the meaning of seetion 4 of the Indian Arbitration Act, 1899,
The Distriot Judge gave effect to the objeetion and refused to
file the award, The applicant appealed.

Mr. M. L. Agarwale (with him Mr, 7. N. Cheddha and
Munshi Panna Lal), for the respondent, took a preliminary
objection that no appeal lay. He contended that the Indian
Arbitration Act did not provide an appeal, and the provisions
of the Code of C ivil Procedure applied only to arbitration under.
the second schedule of that Code, Reliance was placed upon
Cumpbell and Co. v. Jeshraj Giridhar:i Lall (1) and P. W.
Ripley v. V. J, Nahapiet (8). ;

Babu Saila Nath Mukersi (with Mr. B. H. O'Conor),
for the appellant, contended that section &9 of the Code of |
Civil Procedure made it clear thab proceedings uuder the

(1) {1917) L. L. R., 45 Gale., 502.  (2) (1920) I L. R., 42 AL, 525, ‘

(8} (1912) 17 Indian Cases, 80%.
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Indian Arbitration Act (1899) did not preveut an appeal.
Section 104 (1) (f) clearly provided an appeal against an order
refusing to file an award. That section clearly gave a right of
appeal in an arbitration withou$ the intervention of the court ;
and ¢ without the intervention of the court” ineluded proceed-
ings under the Indian Arbitration Act (1899). The Act of 1839
is a much earlier Act and section 89 of the Code clearly shows
that its existence had not beon overlooked when the Code of 1908
was enacted. If it had been the intention of the Legislature to
include only arbitration under the second schedule nothing could
have been easier than to say so. The ,use of the expression
“an order filing or refusing to file an award” refers parti-
cularly to arbitration under the Indian Arbitration Act, hecause
in an arbitration without the intervention of the court under the
second schedule of the Code a decree promptly follows the filing
of an award and a right of appeal has been expressly taken away.
Therefore an appeal against the filing of an award under the
Code is not provided for. The alteration of the wording of the
clause in the Code of 1908 is also significans, When the Code of
1882 was enacted there was no Arbitration Act, and the Legisla-
ture in order to provide an appeal against orders passed by courts
acting under the Arbitration Aet had intentionally altered the
words of section 588 of the old Cod: of Civil Procedure. . In
Sukhamal Bangidhar v, Babu Lal Kedia, and Co. (1) this point
was left open by this Hon'ble Court.

On the merits, the submission made was on the usual form
provided by the Cawnpore Piece Goods Association. The appel-
lant signed after stating his case and the respondent signed it
on the reverse. -The merc fact that the respondent’s signature
appears on the reverse makes no difference. The respondent
knew that he was referring the matter to arbitration or eonsent-
ing to sush reference and produced witnesses before the arbitra-
tor.

Munshi Panna Lal, for the respondent. —

- The written submission should have been clear and unequivoeal.
The mere fact that the respondent stated his case does not show
that he intended to submit to the decision of the arbitrator,

(1) (1920) I I, R., 43 AlL, 525.
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The mere fact that the parties at one time gonsidered the pro-
ceedings valid and binding cannot estop my client from challeng-
ing the validity of the submission on the ground that the sub-
mission was not in writing; Rukhanbai v. Adamji (1).

Babu Saile Nath Mukerji, for the appellant, was not heard
in reply.

PiaaorT and Warss, JJ, :—This isan appeal from an order
by the Distriet Judge of Cawnpore, dated the 21st of February,
1920, refusing to file an award, The application on which the
order was made was presented by one of the arbitragors at the
request of the successful party in the arbitration, namely, the
present appellant, An objection was made to the application by
the present respondents on the ground that there had lecn no
valid submission. ‘

A preliminary objection was raised at the hearing of the
appeal, on the ground that no appeal lies. On the face of the
order it is elearly one within the express provision of section 104
(1) (f) of the Code of Civil Procedure, being “an order refusing
to file an award in an arbitration without the intervention of the
court,” - The Distriet Judge decided that this section does not
apply to the arbitration award, as' the award purports to -have
been under the Arbitration Act, IX of 1899, There is nothing
in that Act to support this view and it ‘is to be noted that the
Civil Code was re-enacted some years later than the Arbitration
Act. In support of the preliminary objection an authority has
been cited, Cumpbell and Co. v, Jeshraj Giridhari Lall (2}, in
which the Caleutta High Court held that section 104 of the
Civil Code did npot apply. That case is distinguishable, The
- award had been filed by the Registrar of the High Court as a
ministerial act, in accordance with the rules of the Calcutta
High Court. Subsequently a rule was applied for through a
Judge of the High Court asking that the award should be set
aside. This rule was diseharged, but thé award had been filed
and there had been no order of the High Court refusing to files
it. Section 20 of the Arbitration Act enables the various High
Courts in India to frame rules as to the filing of awards and al]
proceedings consequential thereon or incidental thereto, Such

(1) (1908) I, L. R., 33 Bom., 69.  (2) (1917) I L. B., 45 Onlo., 502.
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rules would, of course, when made have the effect of a statute,
but it follows that the practice provided by the various High
Courts in Indfa for proceedings under the Arbitration Act may
vary. The Allahabad High Court has made no rules. The
natural resnlt of this is that parties themselves, and the lower
courts alike, follow the ordinary and familiar procedure usual-
ly adopted under the statutory rulesof the Code. The practice
isto apply foran order to file the award and the court adjudi-
cates upon such application, This is the converse of the practice
in Calcutta, as appears from the judgment of the Chicf Justice.
But there is nothing in the Arbitration Act rendering such
practice as has been followed in this case, and in any other case
in Cawnpore, incompetent, and procedure of some kind is obvi-
ously necessary to enable the court to exercise the power of
remitting or setting aside an award under either scetion 13 or
15 of the Act, We think that the prossdurc adopted in this
case was legitimate and proper and probably the ouly proper
procedure available. The Judge had therefore jurisdiction to
make the order which he did, and the orler being one refusing
to file the award i 1s appealable nader section 104 (1) (f).

In Calcattailt was held that an appeal lay under another
provision of phe law from the order (which in that case was
an order of a High Court Judge). so that the point of practice
became of mno importance. It is clearly desirable on every
ground that such an order as the one now in question should be
open to review in the High Court and that this Court should as
far as possible control the courts below upon guestions of princi-
ple and practice arising oub of arbitration proceedings, keeping
in mind the settled principle that decisions of law and of fact by
arbitrators, if honestly and regularly reached, cannot be re-opened,
The question now before us was left open by a Bench of this

Court similarly constibuted in the case of Sukhamnl Bansidhar

v. Babu Lol Kedia and Co. (1). and the passage from the judg-
ment of Mr. Justice P1agoTT on p, 588 is very much in pomt. He
says :—“Seetion 11 of Act No, IX of 1899 speaks in very general
terms of the arbitrators or umpire causing the award to be filed
in the court, and the wording of scotion 15 which follows leaves

(1) (1920) I T R.,42 AlL 525,
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it at least open to the contention that unless the court either
remits the award for reconsideration to the arbitrator or umpire
or sees reason for setting it aside, the award will be filed, as
it were, automatically, without any express order of the court to
that effect, and will become enforceable as if it were a decree by
reason of the provisions of section 15 aforesaid. I wish to say,
to begin with, that I do not stand committed, by the order
which we are about to pronounce, to any final decision as to
‘whether an appeal would or would not lie from a proceeding
of a competent district court which merely recorded a finding, by
way of a declaration, that a certain paper presented to the court
on a certain date through acertain agency was a valid award by a
properly constituted umpire or arbitrator under the provisions
of Act No, IX of 1899. The order before us is one which
expressly purports to file the award. Its operative portion is
as follows :——* It is ordered and decreed that the award be filed.’
The learned District Judge, therefore, in dealing with this case
did not take the alternative view which I have above suggested,
but definitely conceived that the award of the sole arbitrator
would not be filed and become operative as a decree of the court
unless he passed a formal order directing ib to be filed. On this
state of things my view is that, if the order of the court below
is a good one, it is an appealable order,”

That passage is directly in point and it is clear from
what P1ecoTT, J., said in that case that if he had been pressed
to consider the poinb of law as to whether an appeal lay or not
and to dismiss the application which was made in revision on that
ground alone he would have held that an appeal lay. As a
matter of fact an application was made to another court with
reference to the decision in the case from which we have just
cited, and leave was asked from the High Court to appeal to the
Privy Council upon the ground that this Court had no jurisdiction
to interfere in revision. That leave was refused on the ground
that the respondsnts in the hearing in revision had refused to
argue the point, which was left open for further consideration.

That fact is alluded to in the judgment of Warsm, J., where he’

says that if an appsal did lis, a question which he deeclined tio
gonaidér, no revision couli be entertained.
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This point also appears to have arisen in P. W. Ripley v.
V. J. Nahapiet (1), It does not appear from the inadequate
report of the decision in thab case whether the ratio decidends
purned upon any point of praetice. If the court in Burma
intended to lay down a rule of universal application that no
order of the kind now under appeal conld be covered by scetion
104, we are unable to agree with their view,

Upon the merits we are of opinion that the respondent in
this cage, who was a member of the Association and had been a
claimant himself in at least one prior case, submitted to arbitra-
tion by a wrilten agrecment. What happened was that the
claimants, the present appellants, submitted to the Association a
claim against the respondent which they signed and sent to the
Association. The arbitrators appointed by the Association laid
the document before the respondent and he wrote therson in his

~ own hand and over his signature his answer to the claim. He

was well aware that the object of the dosument was to lay before
the arbitrators in writing the difference which was to be decided
between the parties, We are clearly of opinion that the docu-
ment constituted a wrilten agreement to submit the present
difference to arbitrators within the meaning of section 4(b) of
the Arbitration Act. The case is even stronger than that in
which a similar view was taken by the Court of Appeal in Eng-
land in Baker v. The Yorkshire PFire and Life Adssurance Co,
(2). The plaintiff there wanted to sue upon a five assurance
policy which had been signed and sealed by the Company, and
which contained an arbitration clause,but which he himself had not
signed. As he was affirming the document, it was held against
him that there was a written agrcement to submit the differences
of the coniracting partios to arbitration, '

The appeal must be allowed with costs and the application
to file this award must be remitted to the Court of the District
Judge of Cawnpore to be dealt with according to law.

Appeal allowed and cause remanded .
(1) (1912) 17 Indian Cases, 902.  (2) (1892) 1 Q. B., 244,



