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Before Mr. tfusticB Figgott and Mr. Justice WaUh.
CHANDU L A L  a n d  o t h e r s  ( D e i ? e n d a n t s )  v . KOKA MAL (P iiA iN T iF F ).*

U Giuil ProcedifcreCode (lo08), section 115-Orc50r returning i)laint for tuant 
of jurisdiction—Order reversad on ajjpeal — Itevisio^i.

The court to which a plaint in a suit based on conti'act was pi-esented 
returned the plaint for presentation to the proper court upon the grouna that 
no part of the cause of action had arisen within the jurisdiction. The phiintifE 
appealed against thia order, and the appellate court reversed the order and 
remanded the suit for trial on the merits. ileZfZ on application in revision by 
the defendants that no revision would lie, even if the conclusions of the 
appellate court were wrong eilihor in fact or law, Mathura Nath Sarkar V. 
TJnies Chandra Sarhar (1) and Jtmla Prasad v. JUast Indian Railway Com- 
inmj (2) followed. Badavii Kuar v. Dinu liai (3), Zamiran v. Fateh AU (4), 
Sri Narain V, Jagannath {5] and Vu'ppiduri Atohayya v. SriKanchumarti 
Venhata Seetaramachandra Rao {G)xc.ti}nod.to.

T he facts of this case are fully set forth in the judgm ent of 
the Court.

Mr. jP. A. .Smdiey, for the appellants.
The Hon’ble Munshi Narain Prasad AslLthana, for the res­

pondent.
P iq g o t t  and ’ W a ls h , JJ. : —This is an t.pplication in 

revision against an order of tho District Judge of Agra, allowiag 
an appeal from the Subordinate Judge who had returned the 
plamt upon the grouad that he had no jurisdiction to entertain 
the suit, and holding that the suit was properly brought in 
Agra and directing the first court to restore the case and try 
it on the merits. The suit was brought in the court of the 
Subordinate Judge of Agra by acme merchants who alleged that 
the defendants, who were a firm cairying on business at 
Dliggerala in the province of Madras, had agreed by cbrrespoiid- 
ence conduoted partly by telegram to purchase on behalf of the 
plaintiffs a certain quantity of chillies at a given price, that the 
defendants had told the plaintiffs that they had purchased a 
large quantity of these goods amounting in value to Rs. 1^600, 
that such sum had been paid by the plaintiffs and accepted by

* Civil Revision No. 51 of 1920,
(1) (1897) 1 0. W. N., 626. (d) (1904) I- L. R., 32 Gale., UC
(2) (1913) 16 A. L, J , 535. (5) (1917) 15 A, L. J,, 653.
(3) (1S86; I. L. B., 8 AIL, 111. (G) (1912)24 M. L. J., 112.
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the defendants in the form of currency notes in the month of 
February, that in the following month (March) when the price 
o f  chillies had gone up the defendants had begun to allege Ohandu Lai,
Jhat the goods had become deteriorated ; that such allegation K oka  M a l ,

was untrue and that the defendants had w ilfully substituled 
goods of inferior quality and despatched them and others -which, 
arrived partly damaged aceording to the plaintiff, by damp, and 
partly short in amount. The plaintiffs went on to allege that 
the defendants hadbeenguilty of an act of fraudulent substitution 
o f  goods whicb, if  they had been up to the quality stipulated by 
the plaintiff, would have cost the defendants a good deal more 
to purchase, and that such fraud was only discovered by the 
plaintiff when the goods arrived at Agra and were examined by 
the plaintiff’s surveyors. The Subordinate Judge held that the 
contract was made in Madras, that it was performed in Madras, 
and that tlie breach, if  any, by the defendants had been wholly 
committed, in Madras and that no part of the cause o f action 
arose in Agra. The learned District Judge, on the other hand, 
held that the contract was made in Agra and that in any case 
part of the cause o f  action, to the extent to which the actual 
consignment differed from the amount alleged to have been 
despatched, and also to the extent o f the substi tution o f  inferior 
goods by the defendants to the plaintiff and the loss arising out 
o f these two matters, had been suffered by the plaintiff at Agra.
An application was made to this court ex parte, which was 
admitted by a Judge in this Court in revision, against the order 
of the District Judge, and in such application this C ourtis  
asked to set aside the order o f the lawer appellate court upon, 
the ground that the lower appellate eouirt has erred in holding 
that the contract was made at Agra and in holding that-any 
breach, either by non-delivery or by fraud, took place at Agra.
It  is important to  poiab out how the matter is brought before 
the High Court, because a preliminary objection is rais ed to the 
jurisdiction o f  this Court to interfece in revision with an order 
o f that kind. '

In the first place no appeal lies to the High Court from the 
order of the District Judge. By order X L III j rule 1, an appeal 
is given from such an order returning a plaint as was made by

VOL. XLIII.] A.LLAHABAD SESIES. 335



O h ANDXJ LACi
u.

1920
the Subordinate Judge in this case  ̂ and sueh appeal is given to 
the District Judge. Section 104 expressly permits appeals fiom 
certain orders, but provides by sub-section (2) that no appeal 

KoKi gi^all lie from any order passed in appeal under that section.
The order o f the District Judge now called in question is sueh 
an order, and the Legislature has in express terms prohibited 
any appeal being brought from ib. It is to be observed that it 
would have been a simple matter if the Legislature had intended 
to confer upon this Court any jurisdiction over such orders, or 
to include such orders in the re visional powers of the High 
Court, for it to have said so when it was expressly prohibiting 
any appeal. W e have, therefore, to see whether in any way the 
order o f the District Judge can be brought within the terms of 
section 115 of the Code of C ivil Procedure.

W e are clearly of opinion that it cannot, N o attempt is 
made either in the g’rounds challenging the order, or in the 
argumen'c, nor indeed could any attempt be made, to contend 
that the District Judge has either failed to exercise his juris­
diction, or assumed jurisdiction which did not belong to him, or 
exercised his jurisdiction with any material irregularity. A ll 
that he has done has'^been to hear an appeal which he was bound 
to hear, to review the plaint and the correspondence which was 
put in evidence in the first court, and to consider the decision 
of the first court upon the plaint and upon the correspondence, 
and he has come to a conclusion of "mixed fact and law, as he 
was bound to do in hearing the appeal brought before him in 
due course o f law. This view has already been taken by this 
Court, and certainly also in Calcutta, in two cases. The Calcutta 
case is one of considerable standing. It  was decided in tfce year 
1897, Mathura Faih 8arkar v. limes CJmndra Sarkar (1). 
There the Chief Justico and another Judge held that the High 
Court had no jurisdiction to interfere, for it could not be said 
that the lower appellate court had acted in the exercise of its 
jurisdiction illegally or with material irregularity simply because'

■ its decision upon the question o f jurisdiction of the first court 
mighi} be erroneous in law. The same reason, namely, that i f  
the learned District Judge had committed an error he had done 

(1) (lS97j 1 C. W. N-,
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SO in the exercise of his jurisdiction in entertaiaing an appeal . 
which he was bound to entertain, was given in the recent decision ------------- --

. Oh A-NDO L&Ij
of this Courb in Jiuala Prasad £]ast Indian Railway (I). v.
W e'a gree  with both those decisions and we do not think that KokaMas. 
any of the other authorities cited to us are really inconsistent 
with those decisions in rega-rd to the specific matters which they 
decide. As a matter o f  fact, it is not a m atter o f great import­
ance to the litigating public where the contention is that the 
first court has gone wrong either ia assuming jurisdiction or in 
refusing jurisdiction and the second court has either upheld it or 
disagreed with it, because it seems to us clear from  the specific 
words of section 115 of the present Code, which in this respect 
does not differ from the provisions of section 622 o f the former 
Code, that the order of the first court may be called for by this 
Court in calling for the record and in a proper case set aside in 
revision. It being an order from which no appeal lies to the High 
Court, and an order, i f  a good case for revision were made out, in 
which it could be said that the first court had either failed to 
exercise its jurisdiction or had wrongly assumed itj this Court 
would have jurisdiction. A n illustration of that view is contain­
ed in an authority of this Court which is binding upon us and 
which never seems to have been dissented fromj namely,
Kuar V. X)inu Rai (2). That was a court o f five Judges presi- • 

ded over by the then Chief Justice. The question was referred to 
a Full Bench by a Bench o f two Judges, who in their refei*ring 
order pointed out that the petition in revision with which they had 
to deal queationed an order o f the Munsif, who, it was alleged, 
had erroneously returned the plaint; refusing to exercise a juris­
diction which he undoubtedly had. There had been in that case 
an appeal against the order o f the Munsif to the District Judge, 
but the applicant in revision, rightly according to the view of the 
Full Bench, came direct to the High Court and complained against 
the original order of the Munsif, and it is qiiite clear from the 
judgments in the case that the High Court did no more thaa 
consider whether the Munsif had been acting within his jurisdio- 
tioiior notin  making the order that he did, anddecided that he had 
vrrongly denied his own jarisdietibn;and refiurned the suit to him 

(1| (1918) X6 A. Jj. J., 535. (2) (188G) I. L, R., 8 AU., 111.
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to dispose of it on the merits. It  is, therefore, clear that the view 
taken ia 1886 and formally adopted and confirmed by the Full 

OnA-NDu L al Beach decision was that it would be wrong to challenge the deci-
K o e a  H a l , sion of the District Judge in revision, otherwise no reason can be

suggested why the petitioner in that case did not do so, but that 
the only course open was to apply to the High Court direct in 
revision against the order of the Munsif. It  seems, therefore, to 
us that the practice in this Court from 1886 to 1917 has been 
consistent and clearly understood, and even i f  we were disposed 
to take a different view we ought to follow the practice laid down 
in those two authorities. W e have been referred to at least two 
cases, one in Calcutta and one in Allahabad, where it may be 
said that a departure has been made from this regular procedure, 
and that the result at any rate is inconsistent with the practice 
as laid down by the authorities to which we have referred. It Is 
to be borne in mind, however, in looking at cases that it is o f the 
utmost importance to see whether the Judges are really profes­
sing to lay down a definite rule of practice or to interpret a speci­
fic order or rule o f  the Court or section of the Code, or whether 
they are merely doing in one form what they could equally well 
do in another form, the question of form being at the moment o f 
no importance, inasmuch as the parties themselves do not raise 
the question so as to call for a deSnite de ;ision upon the point 
from the Court. In  our view both these cases may be so explain­
ed, To take the first in order o f date, in Zamiran v. Fateh Ali 
(1) it does appear as though the Calcutta H igh  Court definitely 
held, departing from the case o f Matliui'a Nath Sarkar v. Umes 
Chandra Sarkar (2) mentioned above, that the High Court had 
jurisdiction in rev-ision over the order of the D istrict Judge con­
firming the original order of the trial Court returning the plaint. 
It is to be '^observed, howevsr, that from the praetieal point of 
view the case stood in the way which we have pointed out earlier 
in this judgment a ease may stand, and in the way in which it did 
Btand in Badami Kuar v, Dimo Bai (3), that, is to say, it was 
open to the High Court to have rejected the application in revi­
sion made to them from the District Judge, and it was open to 
the disappointed party to have come to the High Court with a 

(1) (1904) I. L. R.,32 Oalc„ 146. (?) (1897) l  O. W. N., C26.
(3) (188G) I. L. B ., 8 All*, lU .
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fresh application againsb the original order o f the first court. A ll jgjg

ChANDU LAt
that the Calcutta High Court really did was to say that the 
District Judge had errod in law in confirming the decision of the v.
S u b ord in a te  Judge, and unless the point were argued before KoKA aUi.. 
them and objection taken at the Bar, they may reasonably have 
thought that it was a fit case for interfering with the order o f the 
first court. Having regard to the fact that they did not take the 
trouble to examine the convincing reasons contained in the earlier 
decisions of their own Court, and that if they had been really 
difiering in principle from that decisiou to which the Chief 
Justice of the Court had been himself a party it is probable that 
they would have given siome reason for so doing, it seems likely 
that it was not considered worth while to raise the distinction 
which undoubtedly ■ exists between the two orders. The other 
case is one to which a meoiber o f thi3 Court was a party, namely,
/Sri Narain v* Jagannath (L ). That case is in fact on all fours 
with the case o f  Jwala Prasid  v. East Indian Railway (2j.
A n d  we are clearly o f opinion that if the point had been raised 
the court before which that case was argued ought to have refused 
to interfere in revision with the order of the District Judge, i^o 
mention ia mad.e of the point in the report in the Allahabad X^aw 
Journal. W e have examined the book on the file of this Court 
and there is nothing to show that any obje3tion on that ground 
was taken before the Court entertiiining the revision. Here 
again the same practica l, explanation may be tendered. The 
second court had agreed with the first court. I t  was clear that 
a serious mistake on the question of jurisdiction had been made, 
and if objection had been raised by the respondent in revision to 
the competency o f  the High Court to entertain the application^ 
the result would merely have been that a fresh application might 
have been made, and would certainly have been competent, by the 
applicant, against the order o f the first court. - Under these cir­
cumstances, in our opinion, neither Za,miran y . Fateh A li {3} 
nor Sri Narai-n v. Jaqcbnnath (1) can be regarded as a.uthority 
for anything. They do not profess to interpret the sections which 
are really-applieable to this question lior to differ in principle 

(1) (1917) ISA. Ej. J., 653. (2) (1918) 16 A. L. J.>:S3S,
(3) (1901) I. ii. R., 32 Oalo.5146,
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K o k a  M a d .

from any previous decision, The circumstances under which, 
i f  a High Court has jurisdiction to entertain a revision at all, it 
may see its way to do so in the exercise o f  its discretion or may on 
the other hand refuse to do so, are so varied, that it is fallacious 
to treat the decision in any particular case as laying down any 
principle, without first ascertaining exactly how the matter 
came to Idg brought before the Court and seeing whether the 
Court purported to decide fundamental questions as to the exist­
ence of its o-wn jurisdiction. Unless it did so, the case may be 
treated merely as an example of a particular application of a 
particular rule, and not as an authority or a precedent to he 
followed in any subsequent case that may arise where the circum­
stances are different. It  is only necessary, in conclusion upon this 
preliminary point, to refer to a decision of the Madras High 
Court, vh,, Yvi'p'puluri Atcliayya V. Sri KanchmnarH Venhaia 
Seet aramcLchaTi dr a Rao (1) where the point we are now deciding 
obviously gave the High Court considerable difficulty. A  majo­
rity of two out of three Judges got out o f the difficulty by holding 
that the lower appellate court had exercised its jurisdiction irregu­
larly in compelling the first court to act without jurisdiction. 
Speaking for ourselves we prefer the view taken by the dissen­
tient Judge in that case, which is the view we are ourselves taking 
in this case.

Although we do not entirely share the views o f the lower 
appellate court upon the first question as to where the contract 
was made, on the other hand, we are by no means satisfied that 
in the exercise of our discretion we should, if  we had heard the 
respondent upon the merits, necessarily have interfered with the 
order o f the District Judge, if  we had held that we had pD̂ '̂ er so 
to interfere. We content ourselves with saying that we do tiofe 
think any injustice will be done to anybody even if  the order oi 
the District Judge is erroneous either in law or in fact. So far 
as we can tell it is just one of those cases in wMcb,'»“ the alleged 
discovery o f  the short delivery of nhe inferior quality and condi-- 
tion of the goods despatched by the defendants to th^ plaintiff 
having been made in A gra,— the convenienco of the court and the 
interesfcs of justice will be equaily served if it is tried in A gra
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instead of Madras.- However that may be, we hold that as a
maliter of law, the preliminary objection must be sustained and ----------------
the application in revision be dismissed with costs. u.

Applioation rejected, Kok-aMal.
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Before Mr. Justice Piggott and Mr. iTusiioa Walsh>
SUGHRA BBGAM a h d  o t h e e s  (O b j e c t o b s ) v . MUHAMMAD MIR Decmh&r 15.

KHAN (AppriiCAHT). f  -------------- 1 — .
Aoi N o .Y lIo f  {Suaa&sslon GeHificate Aa6), seotion 4:'^G6rtificatQ not to 

he graih!;ed for ooUecUon of <garb only of a d&bb-̂ Deh!/ in, ^pari irrecoveraUe 
or ejotmguished—Muhixmmadani laia—Bower. .
On the doatli of a Muhammadau lady fco whom her dower was dxLQ the heirs 

were her husband, har bi’othec, and three datightsrs, The brother â p̂lied for 
a suooession certiflcate in respaofc only of the share of the dower debt to which 
ha was entitled as an heir. On objection being raised by the daughters that a 
certificate could not be granted for part only of the debt, the District Judge, 
finding that a portion of the debt was satisfied by reason of the husband in­
heriting it as an heir and that the recovery of one of the daughters' shares wag 
time-barred, gave the applicant a oerfcifioafce in respect of the remainder.

that, on the reasoning upon whioh the I ’ull Bench decision in Qhafur 
Khan V. ILalandartBegam (1) was founded it waa not competent to the District 
Judge to grant a certificate except for the whole of the dower debt. MoJiam' 
ed Abdul Rossain v. Sarifan (2) and SrQmiiity Anna'^urm Da,ssy 7> Nalmi 

Das (3) dissented from.
T he facts o f thig case are fully stated in the judgment o fth o  

Court.
Munshi Guhari Lai, for the appellants.
Dr. Kailas Nath Katju, ioic the respondent.
PiaaoTT and W a ls h , JJv t— This is an appeal arising 

proceeding under the Succession Gertificate A ct. T  in
issue is a simple one, A  Muhammadan lady died leaving as her 
heirs a husband, a brother an^ three daughters. An application for 
a succession certificate in respect of the dower debt due to the lady 
was made by the brother, who ia tbe respondent to this appeal.
Heasked for a succession certificate in  respect o f  that share only

* Eirst Appeal No. 66 of 1020 from an order of E Bennet, District Judga 
of Earrukhabad, dated the lath of March, 1920.

(1) (1910) I. L .B ., 33;A1L, 327. (2) [M il) 16 0. W. N., 2 3 lf

18 a. W. 836*


