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Before M r. Jusiice PiggoU and Mr. JnsticaWalsh- - 
MUHAMMAD ABKAKI (Dei'eiidast) u NISAE HUSAIN othees

( P l a ik t i f p s ) .^  Nom7nb8r
Civil ProaedibTO Code (1908)  ̂onhr XL, rule 1 ^ Receiver—Sicii for possession 18-

anA m&sne p-rofiU-~More povsrty'of de-fmdant not ad-ejtiate ground for 
ai)pointin’j  a reoeiunr and reinooiny blie, defendant from possession.
A Mutammadan lady SQttled ::i considerable amount of immovable pi'operty 

on trustoes for ceitain specifi.ecl purposes and tlie trustees -were put in possos- 
sion. After the death of the settlor a suit for possession of the trust property
vras brought by the heirs at laWj who also applied for the appointment of a
receiver. The principal ground of this application was that the property was 
considerable, and the managing trusfcea in possession was not a person of any 
suhstance who would be able to meet a decree for mesne profits otherwise thau 
from the trust property itself.

, Held, that the reasons alleged for the appointment of a receiver weie in- 
anffioient. The principles laid down in Sriniati Prosonomoiji Devi v. Beni 
Madhab Bai (1) followed.

The facis of this case sufficiently appear from the judgment 
of the Court.

Mr. (S'. A. Haidar, for the appellant.
Maulvi i f w M f a r f o r  the respondents,
PiGGOTT and W a ls h ,  JJ. : —The suit out o f which this appeal 

arises relates to properfcy in the Basti district belonging to a 
lady named Ashraf-un-nissa, who died on the 18th o f May, 19IT, 
possessed of immovable property of considez’able value, not only 
ia the Basti district but also in the Gonda district o f Oudh. 
Admittedly the said lady bad been on bad terms witih her brother 
Ata Husain and there hai been previous litigation between them 
in the Oudh courts. On the 28b]i o f April, 191T, it is  alleged 
that Musammat Ashraf-un-iiissa had executed a deed o f  endow
ment, settliog the whole of her immovable property on cerbain 
trustees for certain specific purposes. On her death a dispute 
broke out between the present respondents and the appellant 
Muhammad Askari, a former general attorney 0;f the deceased 
lady who wag named the principal trustee in the deed o f ehdow- 
ment. The question of posBcssion. over the estate of the deceased 
lady was fought out in the first instance upon applications for V

»K r3t Appeal No. %  oi 1920 from an order of Jotindra Mohaa JBaaUf 
gubordina/te Judge of Basti, elated the ith  of February, 1920.

(1) (1883) I. Ij. 6 AH./666.
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1920 mutation of names in the Bevenu© Courbs, bobli of the Gouda 
and Basti districts. In the result Muhammad Askari obtained 
possession as the manager on behalf of the trust. The present 
suit was brought in the court of the Subordinate Judge of Basti, 
and the presentation of the plaint was accompanied by an appli
cation for the appointment of a receiver. This application was 
supported by a v e ry  brief affidavit. The statements made in this 
affidavit are that the income of the property in suit is very Gonsi-. 
derable ; that Muhammad Askari himself is a poor man, possessed 
of little or no immovable property, and that, in the event of their 
succeeding in their suit, the plaintiffs, who claim as heirs at law 
of Musammat Ashraf-un-nissa, would find it difificult to realize 
from Muhammad Askari any decree for mesne profits which might 
be passed in their favour. On the basis of this affidavit the trial 
courb passed an order on the 15th of March, 1919, stating that it 
proposed to appoint a receiver, and called on the parties to 
suggest the names of suitable persons to take charge of the 
property in suit in that capacity. Muhammad Askari aj^pealed 
to this Court against that order, but his appeal failed upon a 
finding that it was premature, inasmuch as a right o f appeal only 
accrued to him upon the actual appointment o f ,a receiver. The 
case then went back to the trial court and it is not denied that 
Muhammad Askari himself suggested to the court that i f  a 
receiver were to be appointed the Deputy Commissioner of 
Gonda, in his ofiBcial capacity, would be the most suitable person 
for such appointment, The court accordingly passed an order 
formally appointing the Deputy Commissioner of Gonda to take 
charge of the property in suit as a receiver, and the appeal 
before us is against this order. It is not denied that an appeal 
lies. A suggestion has been thrown out that Muhammad Askari 
is precluded from maintaining this appeal by peason of the fact 
that he had himself suggested the Deputy Gommissiouer of 
Gonda as a suitable receiver, Under the eircumstancea which 
have already been set forth in this order, we think it clear that 
Muhammad Askari is entitled to maintain this appoal, He has 
all along proteated that no case was ma,do*oul/ for the appoinli-* 
ment of a receiver ; that it was neither jtisb nor convexiient to 
anyone that the management of the trust property by the
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trustees should be interrupted, merely by th.e iustibutioQ o f a claim 
against the said property. He only suggested the Deputy- 
Oommissioner of Gonda as a suitable person to take charge 
o f the property as a receiver, i f  the court 'was hent on 
appointing one. It would be most unjust, more particularly 
in view of this Oourt’s order dismissing his previous appeal, to 
hold that he is precluded from maintaining the present one 
merely because, when the appointment of a receiver became 
inevitable, he exerted him self to secure the appointment of a 
suitable person.

On the merits there is very little to be said. The case for 
the appellant simply is that the court below had before it do 
materials such as to justify the appointment of a receiver. The 
allegation that the trustee in actual possession of the property 
in suit as manager id himself a poor man, from whom Ipersonally 
a decree for mesne profits in the event of such a decree being 
passed might prove difficult of realization, is not an adequate 
reason for passing the order under appeal. The trial court, if it 
thought that steps were necessary to safeguard the interests o f  
the parties 'pendente lite, might have taken upon itself to inquire 
into such matters as the income of the trust property and the 
expenses necessarily involved in the immediate carrying out o f 
the objects prescribed for the trust, It is quite possible that i f  
this had been, done the court might with the consent of the 
defendants to the suit-, who are the entire body of trustees, have 
made arrangements for the submission o f accounts pendente Ute 
and the deposit o f surplus profits in such a manner as fully to  ’ 
safeguard the plaintiffs in the event o f their success. The 
principles which should govern the action of the courts in the 
matter of the appointment of a receiver were laid down long ago 
in the case o f Srimati Frosonomoyi Devi v. Beni Madhixh Bai 
(1), W e are in full agreement with what is there stated as to 
the need for careful inquiry and the exercise o f due cauti on 
before a trial court passes an order appointing'a receiver, th e  
effect of which is to dispossess the person or persons for the time 
being in the enjoyment o f immbvable prb̂ ^̂  has not been
alleged in this ease against Muhammad Askari personally or 

(!) {1883}. t.li. B.,5 AlltoSSQ.
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o f  the trustees that he or they are wasting the corpus o f  the 
property, and the court below had before it  no allegation that 
the trustees, or any of them, were misappropi iating the income 
o f the property for purposes other than those laid down in the 
trust deed. On this state of facts it seems to us that the order 
under appeal cannot be maintained. W e are naturally reluctant 
to interfere with the exercise o f discretion in such a matter on 
the part of a trial court, more especially after a Government 
official has been appointed trustee and has presumably laken 
charge of the property, but we do not find it possible to uphold 
the order of the court below in this case. The result is that this 
appeal succeeds, and we set aside the order appointing the Deputy 
Commissioaer of Gonda to take charge o f the property in suit as 
trustee. The court below w ill replace the defeddants, the trus
tees under the deed of the 28th of April, 1917, in such possession 
as they were previously enjoying. There is nothing, however, to 
prevent the court from receiving accounts from the Deputy Com
missioner o f Gonda regarding his period of management and 
passing suitable orders as to the disposal o f any balance which 
might have accumulated to ohe credit o f the estate during this 
period o f management. W e allow the appellant his costs o f this 
proceeding, here and ia the courlj below.

A ppeal decreed,

B efore  M r. Justice WalsJi and M r. Justice Byvcs,
BAMA HAND BHAETI (DEifEHPAM) v. SHEO DAS (Plaintipi') aSd 

RAM KHELxVWAN AND oa’iffiBs (Dei-'zstoani's).*
Act No. IV o f  1882 {Transfer of Proj)6rty Ad), sootion 55, clMiso (4) {b)—SaU -  

Ft6-em otionB art of imrchase money left with vendee, to ^ay to creditof 
of uemhr  ̂ hut not So utiUz6d~-Uni}md vendor's lim.
On a-sale of immovable pi'opcj'ty a suit lor pro-ompdoji was brought and 

Euoceeded. At the time of, the sa!o part of the purchase money had been loft 
intliQ hands of the purohaaers to pay ofi an incumbranoo on the property, of 
whioh fact the pre-eraptors had notioo. As a matter of fact, howovor, owing 
to the suit for pre-eiopiion, tho incumbrance was nob paid ofi. that tlig
vendor had a lien on the property in the hands of the pro-emptors to the 
extent, at any rate, of the unpaid purchase money , Gur Dayal Singh v, Earmn 
Singh{X) discussed.

* First Appeal No. 35 of 1920 from an ordei* of Piari Lai Rastogij 
Second Additional Subordinats Judge of Basti, dated the iTth of December,
1919,

(1) (1916) I. L. B., 38 A ll, 254.


