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Before Mr, JuBtice PiggoU and Mr. Jwtic& WaUJi. 1920
KANHAIYi LAL (Dbe'Endani;) i’« JAGANITATH PEASAD, HANUMAN November, 16.

PRASAD ( P l a i n t  XE’E’ ) *

Civil Procodure Code {190'S), sectmis 105,115; soJieduU 'II, article 15—ArM- 
tration in a Aioard-««‘0'bjecbion, as to validity of order o f reference—'
Alsmoe of f  resh loriUen statement by defmdant loho alleged minority hut 
wa$ found to be of full age-~^Aioard set aside'—Bevision,
The defendant to a suit ou a contract pleaded iafanoy and (lied a writtan 

statement tb.rougli a parson who professed to aob as hig gaardian. Issues 
were framed, amongst them one as to the age of the defendant. This was 
tried firaty and.it waa found that the defendant was not an infant. The 
defendant did not put in a fresh written statement as the result of this find­
ing but aocaptad the statement originally filed oahis behalf. At this stage tlia 
parties agreed to refec the suit to arbitration, and the issues \yhioh had bean 
framed were by order of the Court referred to an arbitrator, who in due 
course submitted his award. This was in favour of the defendant. The 
plaintifi filed objections, and took exception, inter aZia, to the absence of a 
written statement filed by the defendant after he had been found to be of 
full age. The Court aooepted this plea and on this ground alona set aside tha 
order of reference and the award.

Beld, on applioatioa in revision by the defendant, that tho application 
would lie. The court below had in this case no jurisdiotioa bo reverse fcha 
order of refererice, which in substance it had done, and, in setting aside fcha 
award on the sole ground of soma supposed defect in the order of reference, 
which was irrelevant, it had acted with material irregularity, G-}iulam Khan 
' ^ .M ^ l ^ 'h ( l m m a d  S a & s a n  { ! )  m .S .  L u t a w a n v -  L a G l i y a i ^ y r e i e v x Q S i t o .

PiG QO TT, J w h i l e  a g r e e in g  t h a t  th e  o r d e r  c o m p la in e d  o f  w a s  u n s u s t a in a b le ,  

e x p r e s s e d  a  d o u b t  as t o  w h e t h e r  t h e  p r o p e r  c o u r s e  f o r  t h e  d e fe n d a n t  w a s  n o t  

t o  w a it  f o r  t h e  f in a l  d e c r e e  o f  t h e  t r ia l  c o u r t  a n d  t o  o h a U e n g e  th e  o r d e r  s e t t in g  

a s id e  t h e  a w a r d  i n  h is  m e m o r a n d u m  o f  a p p e a l,  i n  t h e  e v e n t  o f  th a  s u it  e n d in g  

: in  a  d e c re e  a g a in s t  h i m .

The facta of this case are fully stated ia  the iudsriieTit) o f  
W a ls h ,  J.

The Hon'ble D r. JSapru, D r, Kc!>ilas Nath Katju , and Bahil 
Durg'i Gharan Banerji, ioT the

B. E. O'Oonor md M\Ln&hi Badri Narain for the 
opp os ite  p a rty .

W a l s h , J . ; - » I n  th is case a suit) w as b ro u g h t in  th e  Goixrt 
o f  the S u ljord inate Ju d  ge o f  G aw npore b y  a firm  nam ed Jagan- 
nath' P rasad , etc. a g a in s t o n e  K an ha iya  L a ], w ho was a lle g e d  to

* Oivil Revision No. 154; of 1919.
{1) (1901) IL .E ., 29 Calo., 167. (9) (1913) I.L,R., 35 All.  ̂69»;:
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be 22 years of aga, for damages for nou-delivery o f goods. The 
defendant alleged infancy, and a -written statement was filed 
on his behalf by one Laohmi iS arain, in which the contract was 
denied, and the defences of infancy and of wagering were set up. 
Issues were settled by the Judge on the 9th of January, 1919.
1 he question of ihe defendant’s minority was separately tried 
and was decided against him in March. When the day for the 
trial in May arrived the parties decided to refer their dispute 
to arbitration, and the issues which had been struck were, by 
order o f Court, referred to an arbitrator, who made an award 
on the 23rd of June in favour of the defendant^ holding that, 
although the defendant was of age, there had been no eonfcraot, 
and dismissing the suifc.

On the 25th of June, the plaintiff filed objections in the Court 
of the Subordinate Judge praying that the award be set aside. 
These objecLions alleged, first, fraud and collusion between the 
defendant and the arbitrator, and necessarily, therefore, mis­
conduct by the arbitrator, secondly, failure by the defendant to 
file a wriiten statement of his own aftar the decision against 
him as to his age, and, thirdly, further trumpery complaints of 
the nature of misconduct against the arbitrator, not necessary to 
particularize here.

On the 16th of September, in spite of the fact that the defend­
ant bad adopted the written statement of Laohmi Narain, and 
that the issues originally settled had been expressly referred 
to the arbitrator by the Court, the Subordinate Judge held that 
the absence of a further written statement by the defendant 
invalidated the reference and the arbitration, and that therefore 
the award was invalid, and he set it aside, The defendant now 
applies to this Court in revision to qmsh the order, and an 
objection is raised to the jurisdiction of this Gourt to interfere, 
Tais objection gives rise to a technical question of some 
difficulty.

The decision of the Subordinate Judge is clearly indefensible. 
The ground upon which he has interfered is no ground at all 
for questioning either the arbitration proceedings or the award. 
Both parties were bound by the order of reftxenee as to all 
matters covered by it, including the pleadings as they theii stoo4



and the issues as settled. After the order o f reference it was
too late for either party to object to the form of the p ro ce e d in g s ----------— ~
anterior to the referenoe, or to the form, of the issues. The
defendant could not have done so himself, and the plaintiff had
less ground, if possible, than the defendani for objecting to the * Pbasad.
absence o f a fresh written sLatement, as the prejudiea, if  any, TTalsh, J,
would affect the defendant alone. The ground upon which the
learned Judge has aefced is, in fact, aa objection to the decision
of the arbitrator, in the guise o f an objection to the proceedings
o f  the trial court, and the decision o f the Subordinate Judge
amounts to a reversal o f the order o f reference passed by the
same Court, without any change in the circumstances, except
the execution of the order by the holding of the arbitration and
the making of the award. In other words, it is equivalent to
an order refusing to stay the suit where there has been not only
an agreement, but an order to refer to arbitration. I t  is not
so in terms, otherwise it would be appealable under section 104.

In the course of the argument we were referred to the case 
o f  Qkula'm Khan v. MvJia'mmad^ Rdssan (1), the leading 
authority in bhe Privy Council on arbitration law as laid down 
in the Code o f  Civil Procedure, and to ol Lutawani
Y, Laohya {2), a Full Bench decision o f  this H igh Court.
In bpth cases a decree had been passed ia accordance w ith, 
and not in excess of, an award, so that the point to be 
decided differed from the question now raised. It is necessary, 
therefore, to examine the principles established by those cases, 
which are, o f  course, binding upon us.

Their Lordsbips point out that the Code deals with arbitra­
tions under three heads. Only the first o f these need concernr 
us, namely, where the parties to a litigation refer to arbitration 
any matter in the suit, so that all proceedings are under the 
supervision o f the trial Court. Subject to that an arbitrator 
bus a free hand. I f  he proceeds regularly, and decides the 
matters referred to  him and no others, be m ay make any 
error of law or fact with reference to the matters actually in 
dispute, without power o f redress to any party, and i f  the award 
is duly made and an application to^set it  aside is dismissed by the ^

(I) (l-’Oi) LL.S,, 29 Calc.j 16T. (2) {1913}XL.R., 36 All,, C9.
■ ■ ■ '26 ■
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trial Court, that Cotitfc has no option but to pronounce a decree 
in accordance with it. Against siieh decree there is no appeal. 
Turning to schedule I I  o f the Code, paragi’aph 15 provides the 
grounds upon which an award may he set aside. Since the case 
o f Ohulam {supra) was decided the words or being otherwise 
invalid ”  have been added without in any way affecting the 
decision or the reasons given by their Lordships o f the Privy 
Oouncil. But reasoning mainly from that expression the mem­
bers o f the Court in Lutawan v. Laohya (1 ) were unanimous in 
saying that the original court, and no other, should decide any 
objections to the award OQ the gomid of invalid ity from any 
cause whatever. That is to say, the “ otherwise invalid 
must not be construed as ejusdem generis with what has gone 
before it. Accepting to the full that construction, it is neces­
sary to point) oat that some lim itation must be placed upon the 
words so construed. They cannot meaTX that a decision merely 
adopting an idle or wanton objection, however absurd and 
irrelevant, would be a decision of “  inyalidity from any cause 
whatever . ”  W e 'think the meaning to be pub upon the langu­
age o f the Full Bench is that the decision must be a real decision 
of some ground, no matter what, which i f  it existed would invali­
date an award. In fact paragraph 1.5 prescribes and delimits the 
jurisdiction o f the original Court. “  No award ” , it says “  shall 
be set aside except etc .”  The ground taken and adopted in the 
decision of this case is no ground affecting the validity o f  the 
award at all. I t  is merely a decision that the Court ought n.ot 
to have referred. Is that a matter alfecting the validity o f  the 
award once the dispute has been referred ? On this point their 
Lordships say (29 Calc., 1 8 3 ) l a cases faHing under head I ” 
(as this case now does) “ the agreement to refer and the appli­
cation to the Court founded upon it must have the concurrence of 
all parties eoneerned and the actual reference the order o f  the 
Court, So that no ques'.ion can arise as to the regularity o f  the 
proceedings up to that point.'' Thi3 deoisioo before us in  fact 
questions their regularity, and is based upon it I t  appears, 
therefore, to us that the Judge baa travelled outside his ju risd ic” 
tion as expounded by the Privy Council, without deciding any 

(1| (19 3} I. L. E., 36 Aa.,09,
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ground in any way aEfecbiug tlie validity o f the award. In  tlie 
ordinary way revision would therefore lie. The Privy Council, 
however, have pointed out in Qhulam/s case that in cases where 
an attempt is made to review, or avoid a decision on the 
merits by an arbitrator, revision is more objectionable than an 
appeal, because the finality o f  the award would be open to 
question. But in Ghulam’s case they took pains to  explain 
that the application in revision was avowedly an application to 
set aside the award, and also (p. 186) that the Judge in the 
original Court had not exercised a jurisdiction not vested in 
him by law, or failed to exercise his jurisdiction, or acted in 
the exercise o f his jurisdiction with material irregularity. In 
our opinion the Judge in this case had no jurisdiction to reverse 
the order of reference, which he has in substance done, and in 
setting aside the award on the sole ground o f some supposed 
defect in the order of reference, which was irrelevant, he has 
acted with material irregularity.

W e have taken pains to make the position clear, as, although 
the result o f  our order will be to restore to the award that 
finality which the Legiislature intended, it must not be supposed 
that we desire to depart, or have in any way departed, from the 
principle o f  inviolability which attaches to decisions, either 
upholding or rejecting objections under paragraph 15, when 
they are in fact decisions upon real objections o f invalidity to the 
arbitration proceedings and award.

The order o f the Court is that the order o f the Subordinate 
Judge of the 20 th of September, 1919, be set aside, and the appli- 
cation to have a decree pas .̂ed in  accordance with the award 
be restored to the file o f the Court to be dealt with according to 
law. The plaintiff must pay the costs in this Court and o f  the 
proceedings in the Court below.

PiGGOTT, J. I— I agree thiit the order complained o f is quite 
unsustainable and I  am elearly of opinion that the defendant 
must be allowed some legal remedy against it / so that the only 
proper ending to the suit necessarily is a decree dismissing the 
same in accordance with the award of the arbitrator. The 
difficulty which has been discussed in the judgment of my: 
learned brother .strikes me as in substance a question only of
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procedure. I  have myself long inclined to the view that, nnder 
the present Code of Civil Procedure, the intention o f  the Legis­
lature was to impose a somewhat stringent limit on the revi- 
sional jurisdiction o f this Courb by the use of the words “  any 
case which has been decided in section H 5, but ai the same 
time to open a wide door of relief to litigants who have been 
prejudiced by errors o f  procednre on the part o f  the trial 
courts by means o f the provisions o f section 105. I  certainly 
think that those honourable judges who are disposed to accept 
the more rigid view o f the effect o f section 115, to which I  
have referred, ought to be prepared to give a very liberal in- 
terprafcation to the words “ affecting the decision o f  the case”  
in section 105. Possibly, i f  I  were certain that my own indivi­
dual view in this matter would prevail, not only at this stage 
but throughout thi articular litigation, I  might be disposed 
to hold that the proper course for the defendant was to wait 
for the final decree of the trial court and to challenge the order 
setting aside the award in bis memorandum o f appeal, in  the 
event o f the suit ending in a decree against him. I  am aware, 
however, that there is considerable conflict o f judicial opiimon 
over the interpretation of the words, “ atFeoting the decision 
of the case”  in section 105 of the Code of Civil Procedure, 
and I  certainly think it would be unjust to the defendant 
i f  he were to fail in the present application by reason o f 
any doubts I  might entertain -as to the applicability o f  this 
Court’s revisional jurisdiction and later on be deprived of his 
remedy by way o f  appeal on account o f any judicial opinion 
regarding the operation o f section 105 o f the same Code. For 
these reasons, subject only to this reservation that I do not 
stand committed to the proposition that an order like the 
one here complained o f could not be challenged in a petitiou. 
of appealunder section 105, I coiiour in the order which has 
been passed. ‘

OnUr set aside^


