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was obliged to pay the amounfc of the subsequent mortgages in 
order to save the property from sale in satisfaction of those 
mortgages. We think that injustice and equity the plaintiff is 
entitled to be reimbursed the money which he paid in discharge 
of the subsequent mortgages and for which the defendants ŵ ere 
primarily liable. In this view we think the decision of fche court 
below is erroneous. We accordingly allow the appeal, set aside 
the decree of the court below and decree the plaintiff’s claim 
with cosLs in both courts. The plaintiff will get future interest 
at 6 per cent, per annum from the date of the suit to the date 
of payment.

Appeal allowed.

Before Mr. Justiae Piggottand Mr- Jmtice Walsh.
MIHADEO PEASAD (D b i'E n d aitt) v. DEIGBI3AI SINGH (P la in t i f ] ?

AND HABIB-ULLAH (D bb'e n d a n t ).*
Act No. IX  of Indian GontraciActJ, seotion 72—-Owil Procedure Coda 

flOOSJ, order XXI, rules 46, 58 and 63—Suit to recover money paid into 
oourt und&r order for attachment of a debt-—Payment made under com  ̂
pulsion, hut money admitted to be due to creditor.
D owed money to a contractor. The amouni} was uncertain, but, whatever 

it wag, the debt due by D was attached by a creditor of the contractor. 
D, under pressure from the Oourt, paid into Court a sum of Rss. 975, admitting 
at the time that this amount, if not more, was due to tha contractor, and the 
amount so paid v/as withdrawn by the attaching creditor and by another 
creditor of the contractor who had applied to be paid his ratoable share.

BTeifl!) on BT3.it bi ought by D to recover tho amount so paid from the 
oreflitKS of the contractor, that the suit must fail. Section 72 of the Indian 
Contract Acl), 1872, implies that money paid by mistake or coercion was not 
really due to the person to whom it was paid, and clause (3) of order XXI, rule 
AQ, of the Code of Civil ProcQdure operates quite indapendeutly of any question 
as to the circumstances under which the payment was made or the motives 
which may have influenced the making of it.

T h e  facts of this ease are fully stated in the judgment of 
the Oourt.

Dr. Surendra Nath Sen and Munshi Kanhaiya Lal  ̂ for the 
appellant.

Mr. A.P,  Dv>he and Pandit La.Ui Prasad Zutalii, for the 
respondents.

* Second Appeal No. 1399 of 1917, from a decree of F. p . Simpson, 
District Judge of Allahabad, dated the 6th of July, 1917, oonflrming a decree 
of Kunwar Sen, Subordinate Judge of Allahabad,, dated tho 23rd of Augustj 
191G.' ' ■
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PiGGOTT, J. :—The facts out of which these two connected 
second appeals arise may conveniently be stated as follows :— 
Raja Drigbijai Singh, the plaintiff respondent in this Court, 
employed one Lala Manni Lai as a contractor to build a house 
for him. It has never been denied that on a settlement of 
accouats some money would be found due to Manni Lai from the 
Raja in consequence of the performance of this contract, but 
there was a very decided difference of opinion between the 
parties concerned as to the amount so due. In the meantime 
Manni Lai seems to have got into financial difficulties. At any 
rate we know that more than one decree was in execution against 
him and that he was not prepared to pay up even the small 
amounts involved in the two decrees which will be presently 
referred to. The holder of one of these decrees was Mahadeo 
Prasad, the appellant in Second Appeal No. 1399 of 1917. He 
took out execution and applied to the execution court, that of the 
Munsif of Allahabad, to attach for his benefit any debt which 
might be due to Manni Lai from Raja Drigbijai Singh. This 
attachment was made under the provisions of order SXI, rule 46, 
of the Code of Civil Procedure, and so far the proceedings of the 
execution court were admittedly correct. The learned Munsif, 
however, went onto pass an order directing the Raja to pay into 
court a sum of money, apparently Rs 1,000, for the benefit of 
the decree-holder, Mahadeo Prasad. It is not denied now that 
under the Code of Civil'Procedure the Munsif had no right to 
make any such order. The Raja presented a petition of objection 
on the 11th of February, 1914, in which he put forward various 
reasona why the executipn court shoald not require him to pay 
in this money; but in this petition he made the ̂ important 
admission that, although the accounts between himself and Manni 
Lai were still unsettled, he had no doubt that a. sum of, at any 
rate, Rs. IjOOO or thereabouts, would be found due from him to 
Manni Lai upon proper settlement. The learned Munsif acting 
on this admission overruled all the objections preferred by the 
Raja and passed a positive o rd er  that the money should be paid 
into court by a fixed date This tiate \7as postponed from time 
to time and, in the month of July, 1914,̂  ̂ find the Raja 
petitioning the court for two months’ further time within which
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to make the required payment. Finally, in the month of January,
1915, the Munsif passed an order that a house belonging to Raja 
Drigbijai Singh should be attached and sold unless the required 
deposit of Rs. 1;000 were made. Here again it is admitted that 
the execution court was wrong, the learned Munsif not having 
power under any proYision of the Code of Civil Procedure to pass 
such an order. Under pressure of this order the Raja finally 
paid into court a sum of Rs. 976. This was accepted as sufficient 
and was eventually divided between Mahadeo Praaad, the original 
attaching creditor, and one Shaikh Habib-ullab, the holder of 
another decree against Lala Manni Lai, who applied for rateable 
distribution. The present suit was originally brought by Raja 
Drigbijai Singh against Mahadeo Prasad only; but Shaikh 
Habib-ullah was subsequently added aa a defendant, and the 
claim was to recover from each of these defendants, with interest, 
the money which he had taken out of the Munsif s court from the 
deposit of Rs. 975, The suit was resisted on various grounds 
and disposed of by the learned Subordinate Judge in a very brief 
and summary judgment. The trial court seemg to have held that 
it was quite sufficient to give the plaintiff a cause of action that 
he had paid in the sum of Rs. 975 under pressure of an attach­
ment order which the execution court ought not to have passed. 
In dealing with the merits of the case he discussed one point 
only, and that was in connection with a plea taken by the 
defendants. It appears that Manni Lai made an assignment of 
whatever money might be due to him from the Raja to two 
persons, Bisheshar Das and Paras Ram, the Jabler of whom was 
his sister’s husband. These persons brought a suit against the 
Raja as assignees, limiting their claim to a sum of Rs. 16,0C0. 
In bis written stafcement Raja Drigbijai Singh distinctly pleaded 
that the sum of Rs. 9T5 deposited by him in the court of the 
Munsif of Allahabad was a good and valid discharge of his 
debt to Manni Lo\ pro tanto and that this pay men b should be 
taken into account in settling the ’amountj if any, due to the 
plaintiffs. As it happened, this suit was not tried out, but the 
Raja compromised with the plaintifis for a sum of Rs, 4,250 and 
a Gonsent decree was passed accordingly. In the suit out o f 
which the two appeals now before us arise, the defendants ma.de;,
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it part of their case,.that, in settling the terms of this compro­
mise, the Eaja had in fact received credit for this sum of Rs. 975, 
so that he was no loser by reason of the deposit made by him in 
the execution court. The learned Sabordinate Judge held that 
it was not proved by convincing' evidence that credit had been 
given for this item to the Eaja in settling the terms of the 
compromise and he seems to have accepted Baja Drighijai );ins;h’s 
statement, to the effect that credit wag n o t  given him. Upon 
this finding the suit was decreed against both defehdants in 
■proportion to their liabilities as set forth in the amended plaint. 
Both defendants appealed to the District Judge, In bhe memo­
randum of appeal filed by Mahadeo Prasad the point is distinctly 
taken that the plaintiff had failed to show that he had suffered 
any loss or damage and, farther, that he had admitted his 
liability as debtor to Lala Manni Lai, to the extent of at least 
Rs. 1,000, before he made the payment of Rs. 975 into the 
execution court. These pleas obviously go direct to the merits 
of the case. Connected with them was a further plea of a legal 
nature, to the eflect that the deposit in the execution courb was 
made under the provisions of order XXI, rule 46, of the Code of 
Civil Procedure, without any condition whatever, and that no 
suit would lie to recover any sum of money so paid. The learned 
District Judge disposed of the two appeals in a careful judgment, 
the greater part of which, however, is devoted to a discussion of 
the supposed legal difficulties in the way of the plaintifi’s 
maintaining the suit. On' the merits of the case he says 
exceedingly little and what he does say is distinctly less favour* 
able to the plaintiff than is the finding of the trial cuurb, In 
dealing with the question of the compromise nudt-r wbich the 
Raja paid Es. 4,250 to Bisheahar Das and Paras Eaa assignees 
of Manni Lai, the learned District Judge says that he is not 
prepared to find on the evidence before him, affirmatively, that 
this item was taken into ac>iount in settling the terms ' of the 
compromise. He does not say that the plaintiff had satisfied 
him, either by his own statement or by any other evidenee ozi the 
record, that the item in question was not so taken into account. 
On. the appeal of Ha.bib-ullah the learned District Judge had to 
deal with one plea peouliar to this defendani;. It was contend ed

23

M ah a d s oPbasad
«.

D b iq b ija i
SllSSH.

PiggoUt «?•

1920



276 THE INDIAN LAW REPORTS, [VOL. XLIII.

AJLahadeo
P b A-SAD

V.
D e i  g b i j a i  

S i n g h .

1920
that even if any tort had been committed entitling the plaintiff 
to reliefj the responsibility for the same lay wholly on the 
shoulders of Mahadeo Prasad, Eabib-ullah having had nothing to 
do with obtaining from the execution court any of the orders the 
validity of which was impeached in the plaint, but having merely 

Pigcjott, J, applied for rateable distribution in respect of a sum of Rs. 975 
which was lying to the credit of the judgment-debbor Lala Manni 
Lai in the court of the Munsif of Allahabad. With regard to 
this plea the learned District Judge contents himself with saying 
that Habib-uDah had got hold of money of the Raja’s, which the 
Raja was under n6 legal obligation to pay, and that foi'this 
reason alone the Raja was entitled to get it back from him. 
Mahadeo Prasad and Shaikh Habib-ullah have filed separate 
appeals in this Court; but except as regards the last point above 
noticed these appeals proceed upon common grounds.* There 
has been a g o o d  deal of argument before us with regard to 
certain questions of law supposed to be raised by the pleadings. 
On behalf of the plaintiff respondent we have been referred to a 
number of cases, of which it is sufficient to mention that relied 
upon by the District Judge, the case of Kanhaya Lai v, 
National Banh of India (1). The principle involved in these 
rulingB I understand to be this, that if a decree-holder obtains 
an order for attachment of property belonging to a third person, 
representing the same as the property of his judgment-debtor, 
it ia open to the third person so aggrieved to protect himself by 
paying into court under protest the amount of the decree, and 
subseq’uently maintaining a suit to recover the same from the 
decree-holder. It does not seem to me that this principle has 
any real application to the facts of the present case. Broadly 
speaking, my opinion regarding these two appeals is that the 
courts below have assumed in favour of the plaintiff that he ia 
entitled to equitable relief and have then proceeded to hold that 
there is nothing in law to prevent him from obtaining that 
relief by means of a suit against the two decree-holders who 
divided between them the money depojitei by him in the 
©xeontion ’courts The real question, however, is whether the 
plaintiff, on whom the burden of proof lay, has marie out aay 

(1) (W18) I. L. E., 40 Calo., 598.  ̂ ^
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case for equitable relief. ‘ In argument before us ifc bas been 
sought to support the claim with reference to rules 58 and 63 of 
order X X I of the Code of Civil Procedure, and also -with 
reference to the equitable principle embodied in section 72 of 
the Indian Contract Act. I do not myself think that it would 
be possible, without violent straining of language, to bring this 
case within the provisions of rule 58 above mentioned ; but, even 
if it were so, the only efiect would be to give rise to an objection 
absolutely fatal to the plaintiff’s suit. The order of the execution 
court which really prejudices the rights of Baja Drigbijai Singh 
was the order of the 11th of February, 1914, overruling his 
objection and directing him positively to deposit in court a sum 
of Rs. 1,000 for the benefit of Mahadeo Prasad, decree-bolder. 
I f any cause of action did accrue to the Eaja under the rules to 
which reference has been made, it accrued to him on that date, 
and the present suit, having been filed on the 2lst of February,
1916, is well beyond limitation from the date of the said order. 
It is even beyond limibation if reference be made to the date of 
the attachment of Raja Drigbijai Singh’s house, having been 
brought a little over a year after the date of the said attachment. 
The plaintiff’s suit can only succeed, if at all, with reference to 
the equitable principle embodied in section 72 of Act No. IX of 
1872 to which reference has already been made, That section 
lays down that a person to whom money has been paid by 
mistake or under coercion must repay or return it. Obviously 
the section implies that the money was nut really due to the 
person to whom it was paid and thia is made clear by the 
illustrations. The whole point in this case is, in m opinion} 
that Baja Drigbijai Singh, when he made his deposit of/Rai 976 
in the court of the Munsif, did so under an admission that 
he was in fact indebted to Lala Manni Lai at least to this 
extent.

When this point was made clear in the course of argument 
in this Court, 'the learned counsel for the plaintiff respondent, 
who argued his client’s case throughout with great keenness 
and ability, fell back upon a conteation to -which no reference 
whatever is to be found in either of the judginents of the courts 
below. [His Lordship did not allow the poijjt to be raised ]̂
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1,920 As the record stands, I think the defendant are clearly 
entitled to hold the Raja to the admission made by him in his 
pleading before tho ek'ecution court, to the effect that, there 
was a debt of at least Rs, 1,000 due from him to Manni Lai, 
and to no one else. If this view is correct, it follows beyond 
all question that the 3rd clause of rule 4G of order XXI of the 
Code of Civil Procedure came into operation and that the pay­
ment made into cour̂ t by Raja Drigbijai Singh discharged him 
from liability towards Manni Lai to the extent of Rs. 975, as 
effectively as if he had made the payment direct to Manni Lai 
and obtained a receipt from the latter- The courts below seem 
to me to have wholly overlooked the effect of this provision. It 
operates quite independently of any question as to the circum­
stances under which the payment was made, or the motive which 
may have influenced Raja Drigbijai Bingh in making it. I f he 
really owed Rs, 975 to Manni Lai, and paid it into coiirt and 
thereby obtained a valid discharge to this extent, he has no 
claim in equity to recover that money from Mahadeo Prasad or 
Habib-ullahi who got possession of it under the orders of a 
competent court as money belonging to their judgment-debtor 
Manni Lai and lying to his credit in the execution court. I have 
said enough to dispose of these appeals and I do not think it 
necessary to discuss in detail the special; plea taken by Habib - 
ullah ; but I feel bound to say that I do not see what cause of 
actipii against Habib-ullah is disclosed by the plaint or made out 
by the evidence produced in the two courts below. For these 
reasons I would allow both these appeals, set aside the decrees 
of both the courts below and dismiss the plaintiff’s suit with 
costs throughout.

W alsh, J. I entirely agree. Having regard to the way in 
which ti.e case was fought, both parties treated Manni Lai and 
hi3 tran jfcroe,3 as being in subsfcapce the sairyi* person, and the 
transfer as making no difference to the real merits which had to 
be d e i led. In my opinion at the time when the compromise was 
entered into, the R:ija could not have been ignorant of or have 
forgobtea the sum of money which had been paid into court. 
Either he intended to treat it as a good payment to Manni Lai 
or his transferejsj or he intended to keep it up Ms sleeve and,
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when the compromise -was carried out, to 1 ring a suit to get the 
money back. He must have known that Manni Lai regarded the 
money as havicg been paid pro ta%to as a disehaige of bis debt 
to Mahadeo Prasad." In my opinion the Kaja could not in equity 
enter into the compromise with the intention of 1 ringing a suit 
to recover this sum of money, without making it one of the terms 
of the eompromisej that the compromise was entered into without 
prejudice to his right to recover the Ks. 975. In other \vords, 
the compromise undoubtiadly involved on the part of the creditors 
the payment of a sum of Es. 4,975. and the Raja was perfectly 
wgU-aware of that fact when he entered into the compromise. 
That being so this action is an abuse of the process of the court 
and therefore ought t('be dismissed..

By the CouEt .—The order of the Cuurt is that we allow 
both these appeals, set aside the decrees of both the courts below 
and dismiss the plaiatift’s suit with costa throughout.

Ajypeal decreed.

B&fore Mr. Justice Figgott and Mr-JusbiceWalslu 
STRAUSS AND COMPANY (Defendant) v. RAGHUBAR DAYAL, 

DURG^A PRASAD (PLAINTIffFB).*
Act No. I X  of 18Q9 ('Indian Arbitration, ActJ, seciioii l9-—Suhjact matter of 

pending suit ref erred to arbitraiion—Order umler section 19 staying suit 
—Arhitration ending in an aivard—Formal order \revohl7vg stay and dis­
missing suit unnecessary.
Ordinarily, a stay ordor passed by a coiict under section 19 of the Indiaia 

Artitration Act, 1899, when tlie matters in dispute in a suit bofore it. have been 
referred to arbitration is permanent, a,ud when tlio arbitration is completed 
there is no necessity fertile court to revoka the stay order and pass a formal 
order dismissing the suit, S/jco: v. (1) tefarred to. y

Tn® facts of this case Sufficiently appear from the order of 
the Court.

Mr. B, B, O'Qonor, and Munshi Durja, Prasad, for the 
appellant;.

Mtinshi Guhari LnA, iox the respondent.
PiGGOlT and W alsh , JJ. !— This appeal and the connMed 

revision No 49 of 1920, are brought against an order of the 
District Judge of Cawnpore, dated the 21st of February, 1920.

* First Appeal No, 67 of 1920, from- an order of I/. S. White, District : 
Judge of Oawnpore, dated tha 21sb of February, 1920,

(1) (1914) 12 A. L. J,,757.
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