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correct fiading and not to appeal againsb it. There was a clear 
implicafcion. in the agreement not to appeal againat the finding, 
but to be bound by it whatever it might be. As all the terms 
of the compromise were agreed upon in view of this condition 
also, the plaintiff in. our opinion is estopped from disputing the 
correctness of the finding. We think that this case is similar 
to the case of Bahir Das Ghakravarti v, Nohin Ghunder Pal{l).  
In our Opinion it is not open to the plaintiff to dispute the 
correctness of the court’s, finding and this appeal must fail. We 
accordingly dismiss this appeal with costs.

Appeal dismissed.

Bifore Jiisiice Sir Praniada Charan Bmurji and Mr, Justioe Qokul Frasad. 
KAEAN SINGH (PLasa’iE’E') v. IBHTIAQ HUBAIN and  akothhe  

(D ise'endants).'*'
Mortgage—Prior and subsequent mortgagees, HgJUs of, inter go—Separate and 

independent decrees obtained by each set of morigagees^Property sold by 
prior mortga.j&B Ckni pu>rohaseA by a third party having a surplus o f  sale 
prooeeds—Bights of auolmi purchaser and puisne mortgagees,
A Hioiitgaged the same propoifcyj first t o 'B  and tbon by two separate 

mortgage-deeds to G. B and 0 both sued on their mortgages, each parley 
without impleading fcliooth.er5 and obtained decrees. B ’s decree was executed 
first. The mortgaged property was sold and was purchased by K. B’s mortgage 
was paid up, and a considerable surplus remained, which was deposited in 
Gourb. 0 then’endeavourad to esesute his decree against fcho surplus sale pro
ceeds, but failed, and the money was ultimately withdrawn by the mortgagor. 
G next prooeeded with the exeoution of his dearee against tha property in the 
h.8.nd5 oiE., th.e auotion purcliaset, and K,in order to retain possession, paid up 
the amount of B ’s decree. K than sued the ropraganfcatives of A to rocover the 
amount so paid.

that in the cironmstancea K was entitled to adocroo- Barhamdeo 
Prasad v. Tara Chand (2) referred to.

The facts of this case are fully stated in the judgment of the 
Court).

Mr. B> E, O’Gonor and Maulvi Iqbal Ahmad, for the appel
lant.

Dr. 8. M, Sulaiman, for the respondents.
* First Appeal No. 44i of 1917, from a decree of Lai Gopal Mukerji, 

Seoond Additional Subordinate Judge of Aligarh, dated tho 20th. o2 September,
n n . . .

(1) (1901) I. L. it., 29 Calc., 306 (2) H913j I. L, R ,^1 Gab., 664
(310).
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B a n e r ji aud G o k u l  P r a s a d , JJ". -.—The suit which has given 
rise to this appeal was brought under the following cdrcuni' 
stances.

One Ashfaq Husain ■who is now represented by the defendants 
respondents mortgaged his zamindari property under three
mortgages. The first of these was executed in favour of
Khurshed-un-nissa and others in 1884. The other two which
also related to the same property were executed in 1887 in 
favour of Sheo Prasad, who was represented by Mohabbat 
Bahadur and others. Both sets of mortgagees brought suita 
upon their mortgages in 1910 and obtained decrees for sale; 
neither mortgagee was made a party to the suit of the other. 
Khurshed-un-nissa put her decree into execution and on the 
20th of June, 1912, she caused the mortgaged property to be 
sold by auction and the present plaintiff purchased it for 
Ks. 14,250. The amount of the mortgage held by Khurshed-un- 
nissa was discharged in full out of the' sale proceeds and there 
was a surplus of Rs 9,000 and odd which remained in court,

Mohabbat Bahadur and others applied for payment out of 
this sum of the amount of their decrees but, unfortunately, the 
court on the objection of the defendants, refused to grant their 
application. We think that in so doing the court acted errone
ously. In our opinion upon the sale of the property the security 
held by Mohabbat Bahadur and others was transferred to the 
surplus sale proceeds which represented the mortgaged property, 
To this matter we will refer later on ; but we may repeat that had 
it not been for the order of the court refusing to pay over to 
Mohabbat Bahadur and others the amounti of their decrees and 
had not their naortgagor objected to suoh paymentj the present 
litigation would never have come into existence, IJpon the 
court's refusing to pay to Mohabbat Bahadur and others the 
amount due upon their decrees, the mortgagors themselves with
drew from court the aforesaid sum of Rs. 9,000 and odd. 
Mohabbat Bahadur and others then applied for execution of their 
decrees and for sale of the mortgaged property. Thereupon 
the plaintiff brought a suit for a declaration t̂hat Mohabbat 
Bahadur and others were not entitled to do so. This suit 'was 
dismissed, but the court deciding it added to its decree a condition,
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1920 0̂ the effect that if the property was sold in execution of the
Karan Singh decrees held by the subsequent mortgagees, that is, Mohabbat

' Bahadur and others, the purchaser would not be entitled to obtainIbhtuq ’ _
Hdsain. possession and to oust the plaintiff unles j he redeemed the prior

mortgage,in satisfaction of which the proparty had been sold and 
purchased by the plaiuliff. Mohabl’̂ ati Bahadur and others, the 
subsequent mortgageesi pursued their application for sale of the 
mortgaged property and their decrees were transferred to the 
Collector for execution In order to prevent a sale of the 
property the plaintiff paid the amount of their decrees and 
thus protected the property from the sale and then instituted 
the present suit for recovery of the amount paid together 
with iuterest. The suit was resisted by the defendants on 
various grounds. The court below has dismissed it mainly 
on the grounds that the purchase by the plaintiff was a purchase 
subject to the mortgage of Mohabbat Bahadur and othecs, and 
that therefore the amounb which the plaintiff paid as considera
tion only represented the value of the interest of the mortgagors, 
and that the plaintiff was bound to discharge the mortgages of 
Mohabbat Bahadur and others if he wished to protect the property 
from a second auction sale. Tiiifl̂  as vve have said above, is the 
main ground upon which the learned Subordinate Judge has 
dismissed the suit. He has also held that order II, rule 2̂  of the 
Gode of Civil Procedure is a bar to the maintenance of the 
preseut suit. We may at once observe that this last ground of 
the learned Judge’s decision ia wholly untenable. The cause of 
action for the suit which the plaintiff previously brought was 
nob the samsas that for the present suit At the time when that 
suit was brought he had not discharged the mortgages held by 
Mohabbat Bahadur and others, and therefore he was not in a 
position to claim in that suit the relief which he now seeks in the 
present suit.

As regards the other ground of the learned Judge’s decision 
we are unable to agree with his view. It cannot be said that 
the plaintiff purchased the property subject to the subsequent 
mortgages held by Mohabbat Bahadur and others. The sale was 
in execution of‘a decree obtained upon the prior morugage held 
by Khurshed-un-nissa and others. The only defect in the



plaintiff’s title was that it) was still open to the second mortgagees, 1920
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who had not been made parties to the first mortgagee’s suit, to Kaean Sihgh 
redeem the prior mortgage, but it cannot be said that the ishtiaq
plaintiff did not acquire the property itself bull only such rights HusArN.
as remained in the mortgagors and subject to the subsequent 
mortgages. In our opinion the only right -which the subsequent 
mortgagees had was the right to redeem the prior mortgage 
andj if they did sô  to sell the mortgaged property for the 
consolidated amounts of the prior mortgage and their own sub
sequent mortgages. Subject only to ihis right, the whole pro
perty must be deemed to have been purchased by the plaintifif. , 
Furthermore, the proceeds of the sale at which the plaintifif 
purchased were sufficient to discharge the prior mortgage, and 
a large surplus remained which was more than suflScient for 
the payment of the subsequent mortgages. After the sale of the 
property the security which was held by the subsequent mort
gagees was transferred to tiie .surplus sale proceeds, which re
presented the value of the property, and the subsequent mort
gagees were entitled to he paid the amount of tbeir mortgages 
from these surplus sale proceeds. In the case of Barhamdeo 
Prasad v. Tara Ghand theii Lordships of the Privy Couneil 
held that when property is sold under a prior mortgage, the 
security of a subsequent mortgagee is transferred to the surplus 
sale proceeds, and it did not cease to be such security because the 
mort:?agor had impioperly withdrawn the money from court.
In the present case, upon there being a surplus after the; sale, in 
satisfaction of the decree on the prior mortgage, the security of 
the subsequent mortgagees was transferred to the surplus sale 
proceeds, and they were entitled to be paid out! of the amount of 
the surplus. The mortgagors in resisting their prayer for such 
payment and in withdrawing the money from court acted 
improperly and contrary to their rights. The plaintiff having 
pa,id full value for the property which was the subject of the first 
mortgage was not liable to redeem the subsequent mortgages.
There were sufficient funds in court to discharge those mortgages 
and it was only in consequence of the mortgagors appropriating 
those funds by withdrawing them from court- that the plaintiff

(1) (1918) I. L. 41 Oalo., 654,
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was obliged to pay the amounfc of the subsequent mortgages in 
order to save the property from sale in satisfaction of those 
mortgages. We think that injustice and equity the plaintiff is 
entitled to be reimbursed the money which he paid in discharge 
of the subsequent mortgages and for which the defendants ŵ ere 
primarily liable. In this view we think the decision of fche court 
below is erroneous. We accordingly allow the appeal, set aside 
the decree of the court below and decree the plaintiff’s claim 
with cosLs in both courts. The plaintiff will get future interest 
at 6 per cent, per annum from the date of the suit to the date 
of payment.

Appeal allowed.

Before Mr. Justiae Piggottand Mr- Jmtice Walsh.
MIHADEO PEASAD (D b i'E n d aitt) v. DEIGBI3AI SINGH (P la in t i f ] ?

AND HABIB-ULLAH (D bb'e n d a n t ).*
Act No. IX  of Indian GontraciActJ, seotion 72—-Owil Procedure Coda 

flOOSJ, order XXI, rules 46, 58 and 63—Suit to recover money paid into 
oourt und&r order for attachment of a debt-—Payment made under com  ̂
pulsion, hut money admitted to be due to creditor.
D owed money to a contractor. The amouni} was uncertain, but, whatever 

it wag, the debt due by D was attached by a creditor of the contractor. 
D, under pressure from the Oourt, paid into Court a sum of Rss. 975, admitting 
at the time that this amount, if not more, was due to tha contractor, and the 
amount so paid v/as withdrawn by the attaching creditor and by another 
creditor of the contractor who had applied to be paid his ratoable share.

BTeifl!) on BT3.it bi ought by D to recover tho amount so paid from the 
oreflitKS of the contractor, that the suit must fail. Section 72 of the Indian 
Contract Acl), 1872, implies that money paid by mistake or coercion was not 
really due to the person to whom it was paid, and clause (3) of order XXI, rule 
AQ, of the Code of Civil ProcQdure operates quite indapendeutly of any question 
as to the circumstances under which the payment was made or the motives 
which may have influenced the making of it.

T h e  facts of this ease are fully stated in the judgment of 
the Oourt.

Dr. Surendra Nath Sen and Munshi Kanhaiya Lal  ̂ for the 
appellant.

Mr. A.P,  Dv>he and Pandit La.Ui Prasad Zutalii, for the 
respondents.

* Second Appeal No. 1399 of 1917, from a decree of F. p . Simpson, 
District Judge of Allahabad, dated the 6th of July, 1917, oonflrming a decree 
of Kunwar Sen, Subordinate Judge of Allahabad,, dated tho 23rd of Augustj 
191G.' ' ■


