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remsinimg grounds takeu in appeal nor have the respondents
addressed atiy arguments to us in support of their cross objection.
We, therefore, dismiss it with costs,

Appeal dismiseed,

MISCELLANEOUS CIVIL.

Before 8ir Grimwood Maars, Enight, Chief Justice, and Mr. Justice Gokul
Prasad,
BHAGWAN SINGH (Drrexpane) v. THE ALLAHABAD BANK,
LIMITED (Prarxrire.)?

Civil Procodure Code, 1908, seclion 110-_1ppeal bo His Majssty in Couneil-—
Deeres which modifiss the decree of the lower court not a deeree afftr ming
the decision of that cowrd.

Hold on a construction of section 110 of the Code of Civil Procedurs,
1908, that a decree which modifies the .docrea of tha lower ocourt (cxceph
perhaps in the matter of costs only) earnot be said to be a deoree of affimancs,
Eaja Sres Naih Roy Bahadur v. The Seersta;y of State for India in Couneil
(1) dissented from, Nurpat Singl v. Kalka Bux Singh (2)and Thalkur Baldeo
Singh v. Thakur Lalji Singh (3) approved. '

Ta1s was an application for leave to appral to His Majesty
in Council. The valuation of the suit was Rs, 61,000 and the
valuation of the proposed appeal was above Rs 10,000, The
court of frst instance deereed the plaintif’s elaim for abous
Rs., 41,000. On appeal the High Court allowed a deduction of
Rs. 6,000 in favour of the applicant because of an admitted
mistake in the decree of the lower court, but saddled him with
a liability for interest in excess of what the court beiow had
awarded. 'The net resnlt was that the deeree of the court helow
was modified to the prejudice of the applicunt by ncarly
Rs. 8,000,  The app'ication for leave o appeul to His Majesty
in Council was opposed upon the ground that the decree of the
High Court was in reality a decree affirming that of the cours
below and therefore no appeallay as a matber of right,

The Hon’ble Munshi Narain Prosad Ashthana, for the
applicant,

® Application No, 8 of 1920, under order XLV, rule 2, of the Codeof le
Procadure, for le.we to appeul fo Hig Majesty in Qouneil.

(1) (1904) 8 O.W N., 294, (2) {1911) 9 Tndian Caser, 1040,
(8) (1906) 10 Qudh Cases, 65,
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The Hon'ble Dr, T'ej Bahadur Saprw, for the opposite party.

Meags, C. J., and QorUL PRaSAD, J.:—This is an appli-
cation for leave to appeal to His Majesty in Counell., The suit
out of which this application has arisen was brought by the
Allshabad Bank, Limited, against the defendant applicant for
recovery of Rs, 61,000 and odd on the basis of sixtesn hundis
drawn by one Seth Hansraj and alleged to have lLeen accepted
by the defendant’s gomasta Babu Lal. Three were also several
other suits brought by various plaintiffs against this very
defendant on different hundis. There was one defence common
to all the snits, namely, that Babu Lal was not authorized by
the defenlant applicant to sign or accept hundis for him, In
some of these cases, the lower court, the Subordinate Judge of
Agra, accepted the defendunt’s contention and in others it did

not doso. Thelosing party appealed to this Court, By consent

of parties the evidence given in each of the suits was considered
as a whole and this Court was asked to decide the above quesiion
of fact on that evidence. In the result this Court came to the
conclusion that the defence set up by the applicant was not
correcy and has decreed the claim of the plaintiffs in the
various suits with the result that the dcfendant applicant has
lost in all. ‘ ;
In Privy Council Appeal No. 8 the amount of the subject
matter in dispute was Rs. 26,000 in the court below and the
same is the amount in dispute in the appeal to His Majesty
in Council. In that case- the court below had sustained the
defence, and this Court having come. to a different coneclusion,
taking the whole of the evidence given in the various cases
into agcouns, hag reversed the de.vee of the Subordinate Judge.
In that case the applicant had a right of appeal as a matter of
course and we have certified that that case was a fit case for
appeal to His Majesty in Council. In the present case, as we
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have stated above, the valuation in the court of first -instance -

was over Rs. 61,000, and the valuation of the proposed appeal
to His Majesty in Council is above Rs. 10,000. What happened
in this case was that the first court decreed the plaintifi's claim
for about Rs. 41,000, On appeal this Court confirmed the find-
ing of the fixst court as to Babu Lal’s eompetency to sign on
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behalf of the applicant, but in the result allowed a deduction of
Bs. 6,000 in favour of the applicant beeause of an admitted
mistake in the decree of the lower court, but saddled him with
a liability for interest in excess of what the court below had
awarded. The net result was that the decree of the court below
was modified to the prejudice of the applicant by nearly eight
thousand rupees. This application has been opposed on the
ground that the decree was rcally one which affirmed the decree
of the courl of first instance, and therefore, having regard to the
case of Raja Sree Nath Roy Bahadwr v The Secretary of State
for India in Counmcil (1), iv is contended on behalf of the
opposite party that this is really a decree which affirms the
decree of the lower court.,  We do nob see our way to agree to
this contention. This view of ours is supported by the case of
Nurpat Singh v. Kalka Buz Singh (2), which followed an
earlier decision of that Court in Thikur Baldeo Singh v. 1halkur
Lalji Simgh (3). Mr. CHAMIER, as he then was, Judicial Com- .
missioner, is reported to have said, at page 67, as follows :—
* There remaing the question whether the applicant is entitlcd
to appeal because the decree of this Court did not affirm the
decision of the court below, The respondents rely upon the
decision of the Calcutta High Court in Ruja Sree Nuath Rey
Bahadur v. The Secreiary of State for India im Council (1),

With all the respect for the learned Judges who decided that
ease it appears to me that their decision was wrong, for the
decree-of the High Court plainly modified the decree of the
Digtriet Judge. This Court has in two recent eases declined to
follow that ruling.”

It can by no stretch of imagination be said that a decree
which modifies the decree of the lower court, exeept perhaps
in the matter of costs only, with which we are not cencerncd
in the present case, is a decrece of afirmance. Their Lord-
ships had to consider the provisions of section 596 of the old
Code of Civil Procedure, Act No, XIV of 1882, which corres-
ponds to the prerent section 110 of the Code ot Civil Procedure,
Act No, V of 1903, and held that the word '*decision " used in

(1) (1904) 8 C,.W.N,, 294. (2) (1911} 9 Indian Casges, 1040.
{8) (1906) 10 Oudh Cases, 65,



VOL. XLIIL] ALLADABAD SERIES, 223

that section has the same meaning as a decree. Whun thero
is an express provision of the law giving a right of appeal
in cages where the decree of the highest court in India does not
atfirm the decree passed by the lower court we are not entitled
to consider the extent to which the sald decree has been modifi-
ed or not. We have stated above that in the present case the
dzcree « f this Court has modified the decree of the court below
to the prejudice of the applicant. - We are, therefore, in perfect
aceo:d with the view of the Oudh Judicial Commissioner's
Court and are of opinion that leave to appeal should be granted
in the present case. We accordingly certify that this case
fulfils the requirements of section 110 of the Code of Civil
Procedure, Act No, V of 1908, as regards the value and nature
of the sabject matter of the suit, as the decree appealed from
does not affirm the decree of the court below.

Certificate given.

Before Sir Grimwood Mears, Enighl, Chisf Juslice, and
My, Justice Gokul Prasad.

BHAGWAN SINGH (Appricanr) ¥, BHAWANI DAS,
BHAGWAN DAS, (OppogITE PARTY)*

Civil Procedure Code (1908), s¢ction, 110; order XLV, rule 4~dppealtc His
Majesty in Council— Valualion—Two suits between sams parties—-Consolids
ation~ Separale judgments in original court but appeals decided together by
High Court on the evidence in both suibs-=Ceréificate granied.

Two suits between ths same parbies in which the same guestion wag
raised were decided by separate judgments in the orizinal oourt. There were
two appeals in the High Court, which were heard together and by oconsent of
both parties the evidence in the two suits was considered-as a whole’ In the
rezult the decrse of the lower courh was sefi aside, Teave to appealto the Privy
Couneil was granted in one of the snits. ~As to the other suit it was held ' that
elthough the valustion of that suit and of the appeal to the Privy Couneil
thevefrom was below Rs, 10,000 and thers was no guestion of law involved,
it was o propetr case to which the procedure sanctioned by order XLV, rule 4,

“should be applied and leave granted.

TH1s was an application for leave to appeal to His Majesty
in Council in somewhat anomalous cireumstances which are
detailed in the order of the Court,

# Application No, 10 of 1520, jor leave to appealy to Hig Majesty in
Council
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The Hon'ble Munshi Narain Prasad Ashthana, for the
applicant,

Munshi Guizari Lal, Babu Piari Lal Baneryi and Pandit
Uma Shankar Bajpai, for the opposite party,

Muazs, C. J., and GoruL PrisgaDp, J.:—The valuation of this
suit is below Rs. 6,000 and so is the valuation of the appeal to
His Majesty in Council, but this Court has set aside the deeree
of the lower court. There was another suib on hundis in which
the gume question was raised between these very parties,
namely, Privy Coancil Appeal No. ¥ of 1820, It is frune that
in the lower court this suiv was decided by a separate judg-
ment, but in the appen! in this Court the evidence in the two
suits was considered as a whole at the request of the parties,
who are the same, and this Court came to n decision on the
whole of the cvidence in favour of the respondent, In the
conneeted suit we have already given leave to appeal to His
Majesty in Council. Tt is econtended that mo permission to
appeal should ‘be given because there is no question of law
involved and the value is below Rs. 10,000 and that order
XLV, rule 4, of the Code of Qivil Procedurs is not applicable.
We do not agree with the last contention,

An appeal is after all a proceeding in continuation of a
suit, The value of the two suits in the court of first instance
as also of the proposed appeal to the Privy Council is above
Re. 10,000 and this Court has reversed the decree of the court
of first instance. The points raised in the two enses ave
identical, and we think that this is a proper ecase to which
the procedure sanctioned by order XLV, rule 4, should be
applied and the parties given an opportunity of having one
decision from the highest court of appenl. We, therefores
certify that this case fulfils the requirements of seetion 110
of the Code of Civil Procedure, read with order XLV, rule

4, as regards the nature and wvalus of the subject matier of
the suit.

Certificate granted.



