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remainiEig grounds taken in appeal nor have hhs respondents 
addressed any arguments to us in support of their cross objectiou. 
We, therefore, dismiss it with costs.

Appeal dismiased,

220 aMIE INDIAN LA.W REPORTS, [vOL. XLlll.

M IB O B L L A N E O U S  C IV IL .

Before Sir Qrinnmod Mmrs  ̂ Knight, Ohisf Juiticc, and Mr- Jiodic& Qokul
Prasad,

EHAGWAN SINGH ( D e f e n d a n t )  v . THE ALLAHABAD BANK,
1920 l im it e d  (Plaihtim .)̂

Auffiist, 12- Procedur'e Code, 1908, section 110—Appeal to His Majgsly in Gouiicil—
Decree iohic.li modifies the deoyse of the lowsr court not a decree affî  ming
the decision of iJiat coiot.
S&ld on a ooustraotion o£ section 110 oi tlio Code of Oivil Procedurej 

1908, that a Oecrae Avhich modifies the dooree of the lower court (except 
perhaps in the mafctei.' of costs only) cauuct be said to be a cleoree oE affirraanoa, 
Eaja Srea Naih Boy Bahadur v. The Secreta.'ij of State for India in Goundt 
(I) dissented from, Narffat Smjh v. KalkaBux Singh (2) anA Thalcur Baldeo 
Sifigh y. Thakur Lalji Singh (3) approved.

T h is  was an application for leave to appeal to His Majesty 
in Council. The valuation of the suit was Ils. 61,000 and the 
valuation of the proposed appeal was above Rs 10,000. The 
court of first instance decreed the phvintitf’s claim for about 
Ks, 4j1,000. On appeal the High Court allowed a deduction of 
Rs. 6,000 in. favour of the applicanb because of an admitted 
mietalse in the decree o f the lower court, but saddled him with 
a liability for interest in exctss of what the court beiow had 
awarded. The net result was that the dcoree of the court below 
was njodified to the prejudice of the applicant b}̂  noai'ly 
Es. 8,000. The application for leave to appeal to Hib Majesty 
in Council was opposed upon the ground that th§ decree of the 
High Court was in reality a decree affirming that of the courb 
below and therefore no appeal lay as a matter of right.

The Hon’ble Munslii Narccin Prasad Ashthana, for the 
applicant.

® Application No. 8 of 19J30, under order XLY, rule 2, of the Oode of Qivil 
Procedure, foi leave to appeal to His Majesty in Council.

(1) (1904) S O.W.N., 294. (2) (1911) D Intliaa Cases, 1040,
(8) (1905) 10 Oudh Oaseu, 05,
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The Hou’ble Dr, Tej Bahadur Sapru  ̂ for the opposite party.
M bars, 0. J., and Qoeul Prasad, J,:—This is an appli­

cation for leave to appaal to His Majesty in Council, The suit 
out of which this application has arisen was brought hy the 
Allahabad Bank, Limited, against the defendant applicant for 
recovery of Rs. 61,000 and odd on the basis of sixteen hundis 
drawn by one Seth Hansraj and alleged to have been accepted 
by the defendant’s 5'omasiia Babu Lai. Three were also several 
other suits brought by various plaintiffs against this very 
defendant on different hundis. There was one defence common 
to all the suits, namely, that Babu Lai was nob authorized by 
the defenlaut applicant to sign or accepb hundis for him, In 
some of these casesj the lower court, the Subordinate Judge of 
Agra, accepted the defendant’s contentiou and in others it did 
not do so. The losing party appealed to this Court, By consent 
of par ties the evidence given in each of the suits was considered 
as a whole and this Court was asked to decide the above question 
of fact on that evidence. In the result this Court came to the 
conclusion that the defence seb up by the applicant was not 
correct and has decreed the claim of the plaintiffs in the 
various suits with the result that the defendant applicant has 
lost in all. ■

In Privy Council Appeal No, 9 the amount of the subjeot 
matter in dispute was Rs. 26^000 in the coiirti below and the 
Same is the amount in dispute in the appeal to Hia Majesty 
in Council. In that case- the court below had sastained the 
defence, and this Court having come to a difierent GoncUision, 
taking the whole of the evidence given in the various cases 
into account/has reversed fche de jree of the Subordinate Judge. 
In that case the applicant had a right of appeal as a, matter of 
course and we have certified that that case was a fit case foi* 
appeal to His Majesty in Council. In the present case, as we 
have stated above, the valuation in the court of tirsb instance 
was oter Rs. 81,000, and the valuation of the proposed appeal 
to His Majesty in Coiincil is above Rs. 10,000. What happened 
in this case was tha,t the tt court decreed the plaintifi’s claim 
for about Rs. 41,000. On appeal this Court confirmed the find­
ing of t-he first court as to Babu LaPs cornpetency to sign oii
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behalf of the applicant, but in the result allo'-ved a deduction of 
Ba. 6,000 in favour of the applicant because of an admitted 
mistake in the decree of the lower courb, but saddled him with 
a liability for interest in excess of what the court below had 
awarded. The net result was that the decree of the court below 
was modified to the prejudice of the applicant by nearly eight 
thousand rupees. This application has been opposed ou the 
ground that the decree was really one which affirmed the decree 
of the court of first instance, and therefore, having regard to the 
case of Raja iSree Nath Hoy B.ihadur v The Secretary of State 
for India in Council (1), it is contended on behalf of the 
opposite party that this is really a decree which aflSrms the 
decree of the lower court. We do not see onr way to agree to 
this contention. This view of onrs is supported by the case of 
Farpat Singh v. Kalka Bm  Singh (2), which followed an 
earlier decision, of that Court in Thikur Baldeo Singh v. lhakur 
Lain Singh (3\ Mr. Chamier, as he then was, Judicial Com* 
missioner, is reported to have said, at page 67, as follows 
“ There remains the question Avhether the applicant is entitled 
to appeal because the decree of this Court did not affirm the 
decision of the court below. The respondents rely upon the 
decision of the Calcutta High Court in Rija Sree N'ath Rcy 
Bahadur v’ The Secretary of Slate for India in Oouncil (1). 
With all the respect for the learned Judges who decided that 
ease it appears to me that their decision was wrong, for the 
decree of the High Court plainly modified the decree of the 
District Judge. This Court has in two recent eases declined to 
follow that ruling."

It can by no stretch of imagination be said that a decree 
which modifies the decree of the lower court, except perhaps 
in the matter of costs only, with which we are not concerncd 
in the present case, is a decree of affirmance. Their Lord­
ships had to consider the provisions of section 596 of the old 
Code of Civil Procedure, Act No. XIV of 1882, which corres­
ponds to the prerent section 110 of the Code of Civil Procedurej 
A.ct No, V of 1903, and held that the word “ decision ’ ’ used in

(1) (1904) 8 O.W,N„ 294. (S) (1911} 9 Inolian Cases, 1040.

(8) (1906) 10 Gudh Cases, 65,
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that section has the same meaning as a decree. When there 
is an express provision of the law giving a right of appeal 
in eases where the decree of the highest court in India does not 
affirm the decree passed by the lower court we are not entitled 
to consider the extent to which the said decree has been modifi* 
ed or not. We have stated above that in the present case the 
decree ( f  this Court has modified the decree of the court below 
to the prejudice of the applicant, We are, therefore, in perfect 
acco.’d with the view of the Oudh Judicial Commissioner’s 
Court and are of opinion that leave to appeal should be granted 
in the present case. We accordingly certify that this case 
fulfils the requirements of section 110 of the Gode of Civil 
Procedure, Act No. V of 1908, as regards the value and nature 
of the subject matter of the suit, as the decree appealed from 
does not affirm the decree of the oourt below®
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Before Sir Q-riimoood Meara, Kniffhi, Ghi&f Justice, and 
Mr. Justice Qohul Piaiad.

B B A G W A N  SINGH (A pp lic a n t) V. BHAWANI DAS,
BHAGWAN DAS, (Oppositb pabtyJ.'*

CiviZ Ftocedure Code (1908), seotion, 310; order XLV, rule i,-^Appealto His 
Majesty in Council-—7aluaiion-~Tioo suUs between Same }oartie$-~OotiSoUd~ 
ation^ Separate judgments in oriffinal court but appeals decided together by 
High Court on th$ evidence in both su,its~^GertiJioate granted.

Two suits between tha same parties in wWob. tlia same question was 
raised were decided by separata iudgments in tli0 original oourt. There were 
two appeals in tlie High Oourt, which were heard together and by consent of 
both parties the evidence in the two suits was considered-M a whole In the 
result the decree of the lower oourt was set aside. Xieava to'appeal to the Privy 
Offaubil was granted in one of the suits. As to the other suit it was held that 
although the valuation of that Buit and of the appeal to the Privy Gouncil 
therefrom was below Es. 10,000 and there was no question o£ law involved, 
it waa a proper case to which the procedure sanctioned by order XLV, rule 4, 
should he applied and leave granted.

T h is  was an application fo r  leave to appeal to His Majesty 
in Council in somewhat anomalous circumstances which are 
detailed in the order of the Court.

1920 
August, 11,

* Application No, 10 of lt)20, ior leaye to appeal to His Majesty in 
Council
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1920 The HoB'ble Munahi N'amin Frasad ABkihana^ for the 
applicant.

.Munshi Quhari Lai, Babu Piari Lai Bamrii and Pandit 
JTma Shankar Bajpaiy for the opposite party.

M i a r s , C. J., and G o k u l  P r a s a d , J,;—The valuation of this 
suit 18 below Rs. 6,000 and so is the valuation of the appeal to 
His Majesty in Council, hut this Court has set aside the decree 
of the low er 'court. There was another suit on handis in whioh 
the S'Viiie question waa raised between these very parties, 
namely, Privy Goiiueil Appeal No. 9 of 1920. It is true that 
in the lower ooai'l; this suib was decided by a separate judg- 
rnen b, but in the appea’ in this Court the evidence in the two 
suits was considered as a whole at the request of the parties, 
who are the same, and this Court came to a decision on the 
whole of the evidence in ftivour of the respondent. In the 
connected suiti we have already given leave to appeal to His 
Majesty in Gouncil. It is contended that no permission to 
a p p e a l  should be given because there is no question of law 
involved and the value is below Bs. 10,000 and that order 
XLV) rule 4, of the Code of Civil Procedure is not applicable. 
We do not agree with the last contention.

An appeal is after all a proceeding ia continuation of a 
suit. The value of the two suits in the court of first instance 
as also of the propOBed appeal to the Privy Council is above 
Rs. 10,000 and this Court haa reversed the decree of the court 
of first instance. The points raised in the two c£»aes are 
identical, and we think that this is a proper ease to which 
the procedure sanctioned by order XLV, rule 4, should be 
applied and the parties given an opportunity of having one 
decision from the highest court of appeal. We, therefore, 
certify that this case fulfils the requirementB of section 110 
of the Code of Civil Procedur©, read with ord<̂ r XLT, rul@ 
4, as regards the nature and valuis of the subject matter of 
thesuit.

Certificate granied.


