
1891 indeed, namely, the prisoner’s oto i admission, to sTiow that the 
goods were received from various persons. And not only is there 

E iiphess no evidence on the record to show that the goods were received on 
Babueam difierent dates, but the Sub-Inspector of Police distinctly says in 
K ansabi, Ms evidence: “  I  cotdd find no evidence as to when the accused 

became possessed of each of the stolen -atensils.”

W e do not think that a man can be said to bo habitually receiving 
stolen goods who may receive the proceeds of a dozen different 
robberies from a dozen difEerent thieves on the same day, but in 
addition to the receipt from different persons there must be a 
recei]3t on difEerent occasions and on different dates.

The prisoner was not charged, as he ought to have been, under 
section 411, and the juxy could not have convicted him under that 
section. It is very much to be regretted that he was not charged 
mider section 411. It seems to be a considerable oversight on 
the part of the Officiating Sessions Judge not to have framed a 
chargc under section 411. But in the result the only com’se we 
can take is to confirm the verdict of the jm y and to "acquit the 
prisoner, and considering that he has been in peril twice iipon this 
charge, we do not think there is any necessity for directing a 
re-trial.

Frisoner aequiUed.

H. T, H.
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OEiaiNAL CIVIL,

1892 
March 14.

Before Mr, Justioe Trevelyan,

IN  THE MATTER OF MTJTTT LALL GHOSE.

Specific Belief Act ( I o f  1877), s. 45—Election law—Mwnioipal eleotion— 
Bengal Act I I  of 1888, ss. 14, 24, Joint-family representative for  
voting purposes—Franchise.

Scotioa 31 of Bengal Act II  of 1888 does not impose on the Otairman 
o£ tlio Mimicipality the duty of exercising any judicial discretioa or taking 
any judicial action with regard to tlie list o f candidates prepared under 
that section.



This was a rule obtained "by one Pasupatinatli Bose, calling iggg 
upon the Ohairman of the Calcutta Mxuaicipalifcy to show cause 
why the name of one Mutty Lall Ghose should nob be removed ma.ttbe of 

from the list of candidates for election as Oommiasioners, pub- g-hosb̂ ^  ̂
lished under Bengal Act I I  of 1888.

Pasupatinath Bose was one of eight candidates standing for 
election as a Municipal Commissioner for Ward No. 1 in the 
town of Oaloutta, there being seven other persons (amongst whom 
was Mutty Lall Ghose) standing for election for that ward, the 
day fixed for'the election being the 15th March 1892,

On the 8th March Pasupatinath Bose first became aware that 
Mutty Lall Ghose had sent in his name to the Gliairman of the 
Municipality as a candidate for election, and he thereupon wrote 
to the Ohairman objecting to the name of Mutty Lall Ghose being 
placed on the list of candidates on the following grounds:—

(1) That Mutty LaU Ghose was only an agent of a Joint
■ Hindu family alleged to he authorized to vote on behalf 

of the joint family.
(2) That ho was not himself personally qualified as a voter

,under any of the sections preceding section 14 of 
Bengal Act I I  of 1882.

(3) That he was not properly authorized by the joint family
purporting to confer on him authority to vote, inas
much as all the members of the family had not concur
red in conferring such authority.

(4) That the joint family, which was alleged to consist of
four members, had only two votes, whereas the Act 
required that a person should at least have two votes 
on his own acoount to be entitled to election.

■ 'On the 10th March the Secretary of the Municipality, in reply 
to such letter containing the objections set out above, wrote, at the 
direction of the Chairman disallowing such objections, stating that, 
with regard to objections 1, 3, and 4, the Hindu joint family in 
question was qualified to vote, and therefore Mutty Lall Ghose was 
qualified to stand as a candidate, and that objection No, 3 at
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1892 most >YOuld only aifeet any votes wliioli migkt liereaftor be leoorcl-
~~fa THE~~ Mutty Lall Gkose, but tbat suoli objection -wotild be taken
MATTEE OF to be one made under section 16 of the Q-oYernment rules.

On M o n d a y ,  the 14th March, Pasupatinafch Bose applied for the
rulo above mentioned under seotion 46 of the Specific Belief Act, 
and on such application Mr. HiU contended that Matty Lall 
Ghose was not qualified to be elected as a Ooramissioner, inasmuch 
as he was not himseU qualified to vote under any of the seotions of 
the Act preceding section 14, he being merely the manager appoint
ed to vote on behalf of a joint family under seotion M ; citing the 
cases® Dr. Bajendm LcilMittra and In the mcdter of iha election o/ 
Mnnioipal Commissionovs for WunlNo. 10, both decided by Norris, 
J., and dated the 30th September 1882 and 30th March 1889, 
respectively,* as authorities for such or similar ruies under seotion 
45 of the Specific EeHef Aot, the latter being a case in -which 
the rule asked to expunge votes already recorded. Mr. Justice 
Trevelyan granted the rule above mentioned, making it letm-n- 
able forthwith.

Mr. Fugh (with him Mr. Qartli) to show cause.—The candi
date should be represented. The Chairman has complied with 
Beotion. 31; he had no choice but to aocept the candidate’s name, 
and had no power to strike it off the list. Section. 45 of the 
Speciflo Belief Act does not therefore apply.

Mr. Mill in support of the rule. The Chairman is not a mere 
polling officer; he is bound to see that persons are not j)ut before 
the public as candidates for election who are ineligible, and the Court 
can compel him to do his duty. A  person empowered to vote 
under section 24 is not qualified to be elected under seotion 14. 
In Hajendva L d  Mittrds case Mr. Justice Norris, on the 30th 
September 1882, granted a similar rule, but on a candidate and 
on the Chairman, and held that though the member of the 
joint family through whom the rates and taxes were paid was 
Dr. Eajendra Lai, yet he was not qualified to become a candidate, 
he being merely the trustee or manager on behaU of the joint 
family of certain debottar property dedicated to an idol, and 
not haying paid on his own account any rates or taxes on account

* See foot-notes 1 and 2, pp. 195--198.
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of tlie property, and having no beueflcial interest therein; it 1392 
being possible that it might prejudice the position, of other -t h e ™  

oandidates if he was allowed to go to  the poll, an injury being m a t i e r  o p  

done to a person ■who has the franchise by the introduction of an 
ineligible candidate, an^ as the applicant had no other remedy.

T kevelyan, J.— This is an appHcation under seetion 45 of the 
Speoifio Belief Act. I  granted a ride this morning calling upon 
Mr. Lee to show cause why the name of Mutty Lall Grhose should 
not be removed from the list of candidates for election as 
Oommissionel's, published under Bengal Act I I  of 1888. There are 
two possible defoots in that rule which I  need not now, howeYer, 
take into Gonsideration; first, the rale ought possibly to have gone to 
the Commissioners as a body instead of to the Chairman, and in the 
second place it might reasonably be objected that no effect could 
be given to the rule unless it were served upon the candidate also.
To do the latter now would lead to delay, and it is very necessary 
that the question should be decided at once. There are of coiu’se, 
as Mr. Justice Norris pointed out in a ease (1) in some respects 
similar to this, difficulties in the way of a Judge in deciding 
a question of this kind on such short notice.

(1) I lf THE MA.TT33S OF EaJENDBA. Lai. MiTIEA.

In tliis matter a rule was obtained by one Gopal Lall Mitter, calling upoa 
the Cliairman of tJae Caleulta Municipality to show cause wliy the name 
of Dr. Rajendra Lai Mittra should not be expunged fiom the list of 
candidates eligible for election as Municipal Commissioners. It was argued 
on behalf of Gopal Lall Mitter that Dr. Eajondra Lai Mittra, who was 
merely the manager and trustee of certain debottar property, and who had 
no beneficial interest himself in. such property, was ineligible as not falling 
within sections 11 or IS of Bengal Act IT  of 1S76. It appeared that tha 
property formerly belonged to Eajah Petumber Mitter; that the Eajah 
had dedicated such property to the worship o£ a family idol, appointiug 
Dr. Eajeadra Lai Mittra (who was oae of his twelve graadsons) manager 
of this proxierty; directing that any surplus, if  any, after the expense^ 
attending the worship had been provided for, should go over to other 
charities. The rates and taxes on this property were paid by Dr. Eajondra 
Lai Mfttra as such maiiager. It did aofc appear that the 12 grandsons 
and their descendants lived together jointly as an Tmdiyided Hindu joint 
family, they being the sons of different brothers of the Bajali. It, howevei', 
appeared that under section 12 of the Act eight of the surviving grandsons
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18D2 The point in the case is this; Mutty Lall Ghose, who is also
Ijj candidate, is on the Tevised list of voters of 'Ward. No. 1 for the

MATTEEOE Miuiicipal eleotioDs to be held to-morrow for himself and other 
M tttty  L a i l  T - T T - j . - i . i T i .  i. 1

G h ose . co-sharers. Jle la not m  the ust separately.......................... The
portion of the Municipal Act which deal^with persons qualified
to be elected is to be found in section 14 of the Act. Now the
right of a Hindu joiut-famlLy to empower a person to vote
on their hehalf is given by section 24, which does not precede
section 14.

Thei’efore Mr. S ill contends that a person empowered to vote 
under section 24 is not a person qualified to be elected under 
section 14, I  am bound to say there is great deal to be said with 
regard to that objection, but I  do not think that it would be safe, 
unless it is absolutely necessary, for me to lay'"down, on such a 
short consideration, an absolute rule wliich might have a serious 
efi'eot in the eseroise of the franchise.

I  cannot, under scction 45 of the Specific Relief Act, make any 
order unless, amongst other things, it is shown that the doing or 
the forbearing to do an act by any person holding a pubKo office, 
or by any corporation or inferior court, is clearly incumbent on

of the Eajah or tLeir de.soendants wrote to the Chairman of tlio Municipality 
agi-eeing to select Dr. Eajendra Lai Mittra as eligible for election, 
and that three cl: these gentlemen subsequently wrote to the Chairman 
asiing to have an error corrected, stating that the Doctor had heen 
appointed manager t y  them of the whole estate l3y rigM of which he 
claimed to be elected, and that on the Chairman issuing a list of th.e names 
of the several candidates for election, an application was made to him 
by Gopal Lall Mitter, calling on him to expunge the name of Dr. Eajendra 
Lai from such list. The Chairman, after hearing both parties, refused 
to comply with the request, and that theroupon the rule above set out 
was obtained. Mr. Justice Norris, who heard the rule, held that 
B&bu Gopal Lalt Mitter tad no remedy other than tinder section 45 of the 
Speeifio Eelief Act, under which section the rule had been obtained; and 
after finding that Dr. 'Eajendra Lai had Hmself no beneficial interest 
in the property for which he paid rates and taxes, he being simply the 
manager and trustee of such, property, and holding that he, 'svjas not 
qualified mider section 11 or 12 of the .Act, directed that the Chairman 
should expunga the Doctor's name from tke list of candidates eligible 
for election.
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sueli person or court in his or its public oliaracter, o i on siioTi 1892 
corporation in its corporate character.

After a careful examination of t ie  sections of the Mnnioi- 
pal Act the counsel engaged in the case have failed, and I  have <3-h o s b .

also failed, to find out that thera is anything approaohiug 
to a duty inoumbent upon Mr. Lee to exercise any judicial 
discretion or judicial action with regard to the list of candi
dates. It is true that Mr. Lee has written a letter in answer to 
the applicant’s letter, but this letter is written only by way of 
civility and c'burtesy and as expressing an opinion. I  think that 
before I  can make the rule absolute, I  must see that it was clearly 
incumbent on Mr. Lee to exclude Mutty Lali Ghose’s name from 
the list which is prepared under section 31 of the Municipal Act.
There is an obligation upon the Chairman to publish a list of all 
persons who are candidates for election. I f  the Chairman declined 
to publish Mutty Lall Grhose’s name, the latter might have come 
to Court and said that it was clearly inoumbent upon the Ohaiiman 
to publish' his name. There is no more obligation upon the 
Ohaii’man than upon any of the Municipal Commissioners to 
determine the right of a candidate. Looking carefully through 
the Act aqd the rules framed thereunder, I  cannot find any trace 
of this obligation or duty anywhere, and no one engaged in the 
case has been able to show me that any suoh right or duty is given 
under the Act and rules. I  must, therefore, discharge the rule 
with costs.

This order is, of course, without prejudice to any <iuestion whioh 
may be raised after the election.
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Riih dmharged.

T. A. P.

Attorney for applicant; Babu M. M. Ghouodhry. 

‘Attorney fox the Corporation: Messrs, Sanderson ^  Co.



(2) In  the mattek op the eiiEotioit o f  M raiciPAi Commissionees eoe
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iljj TH E  W a h d  No. 10, C a l c u t t a .
l.rAIT5iE OP

Mtriry LAi,r, Xliis rule was served upon tlie Cliaiiman of tlie Municipality and upon 
GaosE. Boliai'i Dnss, calling vipon tlie Chairman to sTiow caiisc wliy lie

should not forbear from counting eertaia votes givea in favour of Easli 
Beliari Dass by (lertain persOQS who were merely agents appointed to vote 
under sections 24 and 25 of Bengal Act II of 1888.

It appeared that in tlie election of Mnnieipal Commissioners for Ward 
No. 10, GonesliCliundsT Chimder stood at tte liead of tlio poll, Easli Beliari 
Da.ss second, with. 207, and Surendra Nath. Dass (the parsoij, TSflLO ubta,iuod 
the above rule) third, with 197 votes.

It appeared that certain persons who had voted for Eash Behari Dass 
had voted merely as agents appointed under sections 34 and 25 of the Act, 
and that such persons possessed none of the qualifie^tions required by 
section 8 'if the A ct ; and that such persons vroro neither members of tlie 
joint families or members of the firms for which they were appointed to 
vote, but were strangers to such joint families or firms ; and it further 
appeared that if the votes recorded by such agents in favour of Eash Behari 
Dass wore expunged, then the applicant Surendra Nath. .Dass would 
stand aaoond on the poll. It was, therefore, contended on his bohalf that 
it was not the intention of the Legislature that a stranger should be a person 
entitled to vote for either a joint family or a firm; and further, that no 
pevaon eould be returned as esercising the franchise on beh%lE of a joint 
family or firm, unless he came within the provisions of section 8. On the 
other side it was contended that there was no provision in soction 24 or 25 
making it obligatory on the family or firm to nominate a member of thoni- 
seivBs to exercise the franchise on their behalf.

Mr. J-ustice Nonis, in deciding the questions raised, stated that he could 
not help thinlung that the Legislature intended to provide that a family, firm, 
company, or association should be represented by one of their own members 
on whom tliey could rely and who would vote as they desired; and that 
although the omission so to provide appeared to bo a grave defect in the 
Act, which the Legislature might well take into consideration, still he 
could not introduce into sections 2i and 25 words which were not to be 
found in such sections, viz., “  such persons being a member of sueh joint 
Hindu family, etc.; ” and ha therefore reluctantly came to the oonolnsion 
that he woald not bo justified in putting such an interpretation on the Act 
as would involve the addition in the Act of words which tho Legislature 
had left out.

Hule Ssc/iai’ifeA


