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management' of the defendant have been found agaiasb the 
plainiifF, the suit cannot be said to have been for the benefit of 
the minor. The proper person liable for the costs of the defendant 
is Musammat Parbati, the next friend herself.

Our answer to the questions referred to us are therefore as 
follows

(1) The learned Coinmissioner was not right in holding 
that in this case the deceased father had no power 
to appoint a guardian to the ]3roperty by will and 
in decreeing the suit on this ground.

(2) The costs of litigation including the costs of this 
reference should be borne by Musammat Parbati, the 
next friend of the minor.

Reference answered.
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Bejore Mf- Justice Figgott and Mr. Justice Qohiil Fm$ad.
A. C 'JR L E N D B R  and otheus (DkitendAnts) v. A B D U L  H A M ID  akd

Ol’HEES (FljAINriFffB.)®
Act IX  o/i908 {Indian himihition Act), tecMons 19 and -10-^Acknowledgment 

of IicihilUy—I ’a -t payment ofprinaipaL
It 13 not nec-'ssary thuii tilia writing refsrred to in section 20 of the Indian 

Limitation Act, 1908, must itself show tliat the payment made is mado aa 
pavt paymeat of the priaoipal sum due. It may, foi’ examplo, bo obvious from 
the fact thafc no inteEeit was daa at tha tims o£ malung the payiiaeat that 
it could only have been made in part payment of the principal, h i the matier 
of Ambrose Summers{l) fallowed. Sahharam Manchandy. Keval :Padam$i (§) 
ref61 led to.

The facts of this case are fully stated in the judgment of 
the Court.

Mr. M. L. Agdnucda and Bubu Harendra Krisfma Mukerji, 
for the appellants.

Mr, far the respondents.
PiGGOTT and Gokulv IffiASAD, J J . T h e  circumstances 

under which the present appeal has arisen are as followa
The plaintiff is the proprietor of a firm of bone d,ealers 

in Benares, called Abdul Hamid and Sons, The defendants
*Second Appeal No, 1347 of 1917, from a decree of D. Dewar, District Juclga 

of Benares, datad the IGth of July, 1917, reversing a deoroa of Udit N»faiu 
Singh, Subordinate Judge of Benares, dated the 23rd of August, 1916.

(1) (1895) I. L. B„ 23 Calo., 59S. {2) (1919) L L. R., U  Bom., 892.



1920carry oa a busiaeBS in bones which goeii by tlie name of “  The 
Bengal Bane Mills” in Calcubta. It appears that there had been ' — 
dealings between the parties for some year’s, and in January  ̂ dsr "
1913, according to the plaintiff, Rs, 1,654/were due to the plaintift I bdds-
from the defendants’ firm. The defendants had also dealings in 
hones with the Muslim Bone OGmpany, Limited, of Benares. The 
plaintiff’s father was the manager of this company and, 
after his death, the plaintiff was elected the manager of tho 
company. The jjlaintitf’s allegation is that his firm, Abdul 
Hamid and Sons, had nothing whatever to do with the Muslim 
Bone Company, Limited, yet the defendants debited the plaintifl' 
with a sum of Rs, 1,497-7-6 alleged to have been due to the 
defendants from the aforesaid oimpany and, deducting the 
amount from Rs. 1,654, due to*the plaintitT, sent him Ra I56-8-6 
in payment of his claim on the 17iJi of January, 1913. The 
defendants had no justification for doing so, and hence the 
plaintiff’s claim for Rs. 1,497-7-6, with interest by way of damages.
The present suit was instituted on the 14th of Januarj ,̂ 1916.
The only pleas in defence with which we are concerned in this 
appeal are (1), that the plaintiff was only an agent of the Muslim 
Bone Company and supplied their goods to the appellants and 
therefore nothing was due to him, and (2), that the suit was 
barred by limitation. The first court came to the conclusion 
that the bones were really sent by the plaintiff as the managdr of 
the Muslim Bone Company and not as a ropregeufcative of a 
distinct firm known by the name of Abdul Hamid and ?ons, and 
consequeiuly the defendants very rightly debited the plaintiff 
with the amount due to them from the company. On the second 
plea it came to the eonelusion that the items Glaimed are up to 
the 13th of January, 1913, that, ‘;no payuient had been made by 
the defendants acknowledging their liability to the plaintiff 
within the period of thre3 years under se'ctioa 19 of Act No. IX 
oM908, the suit is barred by the three years’ limitation.

It further held that the payment of Rs. 156-8-6 did not ’ 
amount to an aeknowledgmenfc under section 19 of Act No. JX 
of 1908 and therefore the suit was barred by time. It accor­
dingly dismissed the suit. On appeal by the plainfcifif the learned 
Judge of the lower appellate court came to the oouclusion that
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the two firms Abdul Hamid and Sons and ihe Mnslim Bene 
C o m p a D y ,  Limited, were separate a u d t h o  defendants had no 
power to dictate to AMul Hamid and Sons and tell them that 

, they were the same thinff as Muslim Bone Company, Limited,”
Abdul _ „ ^ .
H amid, He does not seem to have considered the question of limitation 

of any impor'-.ance. In the resnlt he decreed the plaintiffs 
claim, Tile defendants come here in second appeal. The 
question of agency was not seriously pressed anl in fact could 
not be so pressed having reg irj to the distinct finding of the 
lower appellate court mentioned above. The point of limitation, 
however, has been strenuously argued by the learned counsel and 
the learned vakil, respectively, who appeared on behalf of the 
parties. Tt was contended that the letter of the 1*7th of January, 
J913, farwardij]g Rs, 156-8-6 to the plaintifi, in full satisfaction 
of the amount due to them did not amount either to an acknow­
ledgment of a right under section 19 of the Limitation Act, nor 
did it amouQt to a part payment of the principal within the mean­
ing of section 20 of the said Act and could not therefore operate 
to give a fresh start to the period of limitation which had, at the 
latest, commenced to run on the 13th of January, 1913, when the 
last item was received. If this contention of the defendants is 
correct, it is quite clear that the present suit is barrel by limit­
ation.

We have examined the letter seui by the defendants to the 
plaintitl and the meniorandum of account encloaed the reins and 
we find that the account clearly shows that on the 17th of 
JaML?ary, 1913, Rs,̂  1,654 were as a matter of fait due to the 
[jhiintiff on that date, and the defendauts squared the a'-’oount on 
that date by debiting the plain tiffs accju at with the sum of 
Rs. 1,497-7-6 due to the defendants,from the Muslim Cone Gom“ 
pauy, Li-nited, and remitting the balance of Rs. 156-8-6 to the 
defendants. It is not disputed that the letter and the accounts 
were signed by the defendants and sent to the plaintiff, It is 
true that the defendants do not in express terms admit that they 
are liable to pay any further amount to the plainiifl, but nonethe­
less the account clearly shows that on that particular date, namely, 
the 17th of January, 1913; Rs, l,6f)4 wertj due l.o the plaintiflfi 
The mere fact that the defendants in the same acoouufe say thait
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the/have on that day appropi’iated a part of the amount due 
towards satisfaction of a claim due to them from a third party and 
have remiUei the balance to the phiintiff, does not alter the fact 
that on that day Rs. 1,634 were as a matter of fact due to the 
.plaintiff before the alleged appropriation was made, This is in 
our opinion an acknowledgment of right within the meaning of 
section 19 of the Limitation, Act. From, another point of view 
also this suit is clearly within time. Bs. 156-8-6 were sent Lo 
the plaintiff by the defendants on that day under the covering 
letter mentioned above. No interest ^as payable to the plaintiff 
from the defendants on that day, so that no question of any pay­
ment of interest arises in this cannection. The payment of 
Rs, 156-8-6 aforesaid, could be and was as a matter of fact in pay­
ment of the principal sum due. It has, however, been contended on 
behalf of the d.efendaQts appellants that the ondorsemeafc of part 
payment of principal must appear in the handwriting of the 
debtor under section i'O of the Limitation Act; that is to say, that 
the writing must show that the paym-ent is made in part payment 
of the principal, or to put it in other words, the same eonditiona 
attach to the p'art payment of prin-iipal which have been expressly 
laid down in case , of payment of interest. To put it in short, the 
word:i '■ as such ”  should be read into the latter portion of sub  ̂
section (1) of the section. In our opinion this contention i.̂  not 
sound. What the section p-ovidea is that ‘ 'in the case of po.rt pay­
ment of the prineipal of a debt the fact of the payment appears in 
the handwriting of the person making the same. " The law does not 
require that th3 words “ parfpayment of the prineipal” should 
appear in tho entry. It is “  the fact o f the paym.eiii” which should 
appear in the handwriting of the person making the same. This 
is 30 in the present case, as a reference to the letter, diated the 17t-h 
of January, 1913, and the account sent along with it would show, 
This view of ours is supported by the case of In  the matter of 
Ambrose/Sfi6mmers ( l )  with which we are in full accord. See 
also the case of BakharamManchand v. Eeval Padamsii'^). We 
are, therefore, o£ opinion that from no point of view the present 
suit is barred by time/ The result is that the appeal fails and is 
dismissed with costs. Nothing Ims been said to us on aily of the 
(Ij (1896) I. L. R., 23 Gale,, 59S (508). (S) (1019J I. L. B., M  Boiij, 392,
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remainiEig grounds taken in appeal nor have hhs respondents 
addressed any arguments to us in support of their cross objectiou. 
We, therefore, dismiss it with costs.

Appeal dismiased,
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Before Sir Qrinnmod Mmrs  ̂ Knight, Ohisf Juiticc, and Mr- Jiodic& Qokul
Prasad,

EHAGWAN SINGH ( D e f e n d a n t )  v . THE ALLAHABAD BANK,
1920 l im it e d  (Plaihtim .)̂

Auffiist, 12- Procedur'e Code, 1908, section 110—Appeal to His Majgsly in Gouiicil—
Decree iohic.li modifies the deoyse of the lowsr court not a decree affî  ming
the decision of iJiat coiot.
S&ld on a ooustraotion o£ section 110 oi tlio Code of Oivil Procedurej 

1908, that a Oecrae Avhich modifies the dooree of the lower court (except 
perhaps in the mafctei.' of costs only) cauuct be said to be a cleoree oE affirraanoa, 
Eaja Srea Naih Boy Bahadur v. The Secreta.'ij of State for India in Goundt 
(I) dissented from, Narffat Smjh v. KalkaBux Singh (2) anA Thalcur Baldeo 
Sifigh y. Thakur Lalji Singh (3) approved.

T h is  was an application for leave to appeal to His Majesty 
in Council. The valuation of the suit was Ils. 61,000 and the 
valuation of the proposed appeal was above Rs 10,000. The 
court of first instance decreed the phvintitf’s claim for about 
Ks, 4j1,000. On appeal the High Court allowed a deduction of 
Rs. 6,000 in. favour of the applicanb because of an admitted 
mietalse in the decree o f the lower court, but saddled him with 
a liability for interest in exctss of what the court beiow had 
awarded. The net result was that the dcoree of the court below 
was njodified to the prejudice of the applicant b}̂  noai'ly 
Es. 8,000. The application for leave to appeal to Hib Majesty 
in Council was opposed upon the ground that th§ decree of the 
High Court was in reality a decree affirming that of the courb 
below and therefore no appeal lay as a matter of right.

The Hon’ble Munslii Narccin Prasad Ashthana, for the 
applicant.

® Application No. 8 of 19J30, under order XLY, rule 2, of the Oode of Qivil 
Procedure, foi leave to appeal to His Majesty in Council.

(1) (1904) S O.W.N., 294. (2) (1911) D Intliaa Cases, 1040,
(8) (1905) 10 Oudh Oaseu, 05,


