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provided by scction 225 B, I do not propose to reduce it
below the maximum period specified in that section, beecause
this was an escape from a jail, und the escape of a person
imprisoned for want of furnishing seeurity Lo be of good be-
haviour is & serious mutber., 1 divect that the conviction in
this case be recorded uuder section 225 B of the Indian
Penal Code and the scntence reduced to one of rigorous im-
prisonment for six months.

CUonwiction altered,

Bofore Mr. Justice Pigyolt.
i LEMPERCR v. RAHU AND ornnng.®
Criménal Proccdure Cade, seelions 110, 107, 169, 65~ Arrest on suspicion of

« eomplicity in pa;ticular dacoily— Euvidence insufiviant— Deleilion th cus-

tody with a view (o procoedings under seelion 110, illegal without we-arrest

under secbion 85,

Certiin persons who had been arrostel {(under section 54 of the Codo of
Criminal Procadure) on suspicion of having bren concorned in o dacoily were
committed to the locul jail om a Magistrats’s waveant, Before the formal
conclusion of the investigation, the investigating police cflicer reported to the
Magistrate thut there wis no sufficient evidones upon which to charge theso
porsons with participatioz in the dacoity, Tacy wer: not, however, relsused,
but the Magistrate passed an order dirceting them to be detwined in jail pen-
ding the resulk of & police inquiry with reference to their liability to bs proceed-
cd against under section 110 of the Code of Criminal Procodure. Twelve days
after the passing of this order informabion was laid before o Mugistrate hoving
jurisdiction nnder section 110 and an order was duly framed under szction 119
aud communicated to the parsons conserncd.

Held that the order for the dstsntion of such persons alber the police had
reporbed thut thore was no ovidewes against them on the specific chirge of
dugoity was illegal unless and until they were ve-arrested by the police gnder
section 85,  Emperor v, Maika {13 veforred to. '

Taw facts of this case are fully set forth in the judgment of
the Court, .

Mr, Nilal Chand and Babu Kirpa Bum Dung, for <he applie

cants.
The Assistant Government Advocate (Mr. R, Maleomson), for
the Croww,

Preaotr, J,i—This is an application in revisiou iu eornection

with a prozeeling under section 110 of the Code of Criminal

*Criminal Revisivn No. 38% af 1920, from an crder of J. 17, Bale, Distriot
Magistrate of Moradabad, dated the &5th of May, 1920,
(1) (3919 I L. R, 41 All, 462,
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Prozedure ia which ten persens were originally involved, All of
them have heen ordered tu furnish security to be of good bohavi-
our. Hight of these appealed to the District Magistrate, but
withont success, The application bsiore me is on behalf of four
of these persons. The record shows that the ten men concerned
were frst arrested on suspicion in connection with a particular
case of dacoity, They were arvosted, therefore, under section 54
and not under section 55 of the Code of Criminal Procedure.
Action was then taken under section 167, of the same Code and
these men werg lolgel in tho local jail under the warrant of a
Magistrate, The investigailon into the case continued for some
time longer, and before it was completed, and before any final
report had becn sent in uader section 173 of the Code of
Criminal Prosedure, the juvestigating police officér ecame o the
conclusion thit there was no sufficlent evidence or reasonnble
cause of suspicion to justify further procecdings against these ten
men on the dacoity charge. It docs not seem to wme that the
Code of Criminal Procedure makes any express provision for
s case like this, in which an nceused person, after having been
arrested, forwarded to a Magistrate and confined under a Magis-
grate’s warraut, is found by the investigating police officer to
have been arrested upon insuffisient evidence. I should have
thought that ordimarily a person so arrested would remain in
custody until the final report under section 173 of the Code had
been submitted and would then be relcased under the Magis.
trate’s order on the ground that the police report disclosed no
adequate ground for farther proseelings. I am told, however,
that the proctice generally adopted is to stretch the provisions of
scetion 169 of the Codeof Criminal Procedure, although that
seebionin terms applies only to the case of an- aceused who has
never been forwarded to a Magistrate. Appatently the common
procedure is for the investigating police officer to report to the
Magistrate under whose warrant the accused bas been committed
‘to jail that he desires to release him under section 169 of the
Code of Criminal Procedure, The Magistrate then sends for the
accused fromn the jail, discharges him from the custody of the jail
authorities and hands him over to the investigating police officer.

When this has heen done the police officor can cxereise the
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authority given him by section 169 aforesaid to release the
acoused.

The peculiar feature of the present case was that the inves-
tigating police officer or officers, although failing to find sufficient
evidence to justify further proceedings against any of thesc ten
men on the charge of dacoity, came to the conclusion that the ten
persons arrested were members of a gang associated together for
the purpose of habitually committing thefis and robberies. They
desired in fact to institute proceedings against them under section
110 of the Code of Criminal Procedure. A report substantially to
this effect was submitted to the Magistrate by whose warrant the
aceused had been committed to the jail. The order passed on this
report was in my opinion irregular and not to be justified by
anything in the Code of Criminal Procedure. Sufficient infor-
mation had not been laid before the Magistrate to warrant his
passing an order under section 112 of the Code of Criminal Pro-
cedure. Tudeed it would appear that he was not the Magistrate
who had jurisdiction to pass any such order. If. therefore, the ten
accused persons were o be discharged from custody, so far as
the dacoity case was concerned, no Magistrate had any authority
to direct their further detestivn in custody on a differeunt matter,
unless and until they had been re-arvested by the Police under
cecrion 55 of the Code of Criminal Procedure. The Magistrate,
however, seems to huve treated this as a mere technical difficulty
and to have assumed that there had heen a purcly formal dis-
charge of the accused under section 169 of the Code of Criminal
Procedure, but he ought to have allowed the Police to re-arrest
them under sectiou 55 of the same Code. The order he passed
was that the ten accused persons should befurther detained in jail
unless they could furnish security for their appearance when
required. It was not uutil 12 days after this that a formal report
was laid by a competent police officer before a Magistrate having
jurisdiction in the matter under scotion 110 of the Code of Cri-
minal Proc:dure, and three days later she said Magistrate having
eansed the ten accused to be brought before him from the jail
drew up and communicated to them the necessary order under
section 112 of the Code of Criminal Procedure initiating the prose-
cution for bad livelihood. It has been contended before me that,
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on the principles laid down by a learned Judge of this Court in
Madkw v. King- Emperor (1), these irregnlarities attendant on the
initiation of the proceedings would in themselves justify this
Court in quashing the orders which have becn passed against these
accused persons, or at any rate against those eight out of the ten
accused who contested the matter in the trial court and appealed
to the District Magistrate. I think this conteation is based on
some misapprehension as to the meaning of the decision above
referred to and the evils against which that decision was directel.
This Court was dealing in that case with an accused persou who
had been tried and acquitted and ordered to be released by a
competent Court, but who was thea immediately re-arrested, not
because of any fresh information received as to his character or
repute, but in accordance with a standing order, most improperly
1ssued in that particnlar districs, directing that all accused
persons acquitted on a charge of dacoity shoald be immediately
arrcsted under section 55 of the Code of Criminal Procedure. I am
of opinion that, although the proceedings prior to the passing of
the order under section 112 aferesaid were irregular, and though
I bave thought it right to point out my objections to those pro-
ceedings, the irregularity was cured when the accused persons
came before the Magistrate on the 13th of February, and the
Magistrawe, having jurisdiction to do so, proceeded upon proper
materials to pass the formal order under section 112 of the
Code of Criminal Procedure.

Having said this, however, I feel bound to add that the
curious fashion in which this prosesution for bad livelihood was
initiabed has led me to examine the record with greater strictness
than I should otherwise have thought necessary.

[His Lordship then proceeded to deal with the merits.]

I have come to the conclusion that the prosecution case against
three, at any rate, of the applicants Rahu, Narpat and Kharga, is
a bad one, and that the orders against them are liable to be set
aside, not merely on the general merits of the case but on a
specific ground which has been repeatedly held by this Conrt to
be sufficient to warrant interference in revision. Rahu and
Narpat are brothers, Jats by caste. As against the allegations

(1) (1919) L L. R, 41 AllL, 483,
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made hy tle prosecution witnesses they were able to produce an
exceedingly voluminous body of ¢vidence for the defence, no fewer
than 46 witnesses coming forward to give them a good charac-
ter. The dofenc : witnesses, moreover, proved that these nen are
substantial cultivators, that their methods of life are such-as to
render 15 distinebly vulikely that thoy could find time to indulge
inthe habitual comanission of theft or robbery,  This large bady
of defunce evidence has beeu hrushed aside by the courts below
upon what seems to we wholly inadequate grounds, The Distriet
Magistrate himself was satisfed that these two men were sul-
stantial culbivators, with a considerable amount of ocecupancy
land, He thinks that the cvidence produced by them in their
defence is wholly discounted by the fuct that 38 of their witnes-
ses are their caste-feliows, many of them coming from villages
four miles or more distant from that in which Rahn and Narpat
reside, and that these witnesses came forward at their trial
voluntarily, without being summoned. Some of the witness.s
admitted frankly that they had come forward because they
regarded these aceused as Swrpanch, or heads of their brother-
hood, and looked upon it ag a sinr upon the brotherhood gencral.
ly that these men should be treated as habitual thieves and
robbers. I cannob see in this fact anything swhich should discre-
dit the evidence for the defeace. On the contrary, it impresses
me with the good faith of the witnesses and their henest and
emphatic belief that these two men have been prosecuted in con-
sequence of some private feud, of which there are certainly
traces on the record, and that they really are respectuble persons
enjoying the confidence of their community. [His Loxdship
then discussed the ease of the other applicants.] The resuls
is that I dismiss this applieation so far as Cheta is con-
cerned. X allow the applications of Rahu, Narpat and Kharga
and set aside the orders requiriug thew to furnish sceurity to
be of good behaviour, 1f these men are in custody they will be
forthwith releised ; if they have furnished security their own
recognizance bonds and those of their suretics will be dis-
charged.

Application allowed.



