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W may note that article 122 of the Limitation Act can in no
way help the plaintiffs. As was observed in the case of Hurri-
nath Chotterjs v. Mohunt Mothoor Mohun Goswami (1), the
intentinn of the law of limitation is not to give a right where
there is not one, but to interpose a bar after a certain period to
a suit to enforce an existing right. In fact the Limitation Act
assumes the existence of a cause of action and does not define or
create one.

We think that the decree of the lower appellate court was
under she circumstances correct, We accordingly dismiss the
appeal with costs.

Appeal dismissed.

Befaore My, Justice Tudball and Mr. Justice Sulaiman.
LACHMAN PRASAD (PraintiPr) v. SHITABO KUNWAR (DereEnvan:.)*
Aet  Local ) No. IT of 1901 ( Ag-a Tenancy dct ), seclions 164 and 201—Suit for
profi ts—Plaintiff a recorded co-sharer at date of susi—Subsequent order
of Revenua Cowurt removing plainti f's name from klewat,

Where at tho date of institution of a suit for profits under section 104 of
the Agra Tenaney Act, 1901, the plaiutiff is a recorded co-sharer, his right to
obtain n decres will not be taken away by an order subsequently passed by a
Court of Revenue removing his name from the khewat. The presumption
raised by section 201 ol the Tenancy Ack is irrebuttable so far as a Revenuo
Court is concerned  Durga Prasad v Hazari Singh (2; veferred to.

THE facts of this case sulficiently appear from the judgment
of the Court,

Dr. Kuilas Nath Katjw and Munshi Damodar Das, for the
appellant, ,

Dy, Surendra Nath Sen, Munshi ZLachmi Narain and
Shyam Lal, for the respondent.

TupBALL and SuLAIMAN, JJ.:— Appeals Nos. 1617 and 1618
of 1917 arise out of a suit for profits brought by the plaintiff
appellant, Lachman Prasad, who has since died and is now
represented by Raja Babu, The original plaintiff sued to
recover the profits of a 5 anna 4 pie share in the mabal for
the years 1912, 1913 and 1914 against Musammat Shitabo

*Second Appeal No. 1617 of 1917, from a decree of B F. Ashworth, District
Judge of Oawnpore, dated the 10th of July, 1917, reversing a deores of Jafar
Ali Khan, Agsistant Colleetor, Pirst Class, of Cawnpore, dated the 30th of
September; 1915,
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Kunwar. The defendant, among ofhers, raised the plea
thut the plaintift was not the owner of the share recorded
against his name.  The comt of first instanee found that the
plainsiff was the vesorded co-shaver of a 4 ann. share, aud 1t
gave the plaiutitf a deeree for u proportionnte share in the profits
applying section 201 of the Penancy Ast and the pwmmptmn
made therein  Both partics appealed to the District FTudge
While the ease was pending in the court of first instance the
defendant applied to the Revenue Cowrt for the removal of
the plaintiffs name {rom the khewat. Apparvently, the eourt
of first instance, in that ease, disallowel the application and an
appeal was preforred to the Colleetor who, on the 5th of April,
1916, i, e., some six months or more after the decision of the
profits suit by the Assistant Colleetor of the first grade, direeted
the removal of the plaintiff’s name f{rom the klhewat of that
year. This ovder of the Collestor was upheld on appeal and the
final order on this matter was p L‘}::G‘d on the 17¢h of April, 1917,
by the Board of Revenuc. The appeals in the meantime wero
kept pending in the court of the Distriet Judge. The District
Judge dismissed the plaintilf’s suit én tofo, on the ground,
apparently, that sinee the institution of the suit the Revenuc
Courts bad themselves removed the plaintitfl’s nwume from the
khewat, Two appeals were preferred to this Cowrt, and the
lewmed Judge of this Court hefore whom they came fur daerision
voferred the two appeals to a Bench of two Judges, The
essentials of the ease ave set oub vory clearly in his order of
reference, He remarks that when the ease came up hofore the
Distriot Judge in appeal he took noica of the ordors which had
been passed by the Revenue Courts and disinissed the claim on
the ground that the plaintilf was not a recorded co-sharver af
the time the swit wus browg'it.  The District Judge did not say
s0 inso many words. Waat he did actually say was as follows 1—
“This order in the Revenne Court has the same offect as if i6
were to he discovered now thas the pluiniiff was not a recorded
co-sharer at the tim>» ol'bringing his suis”  1odis a lictle bit
difficult to understand whav the District Judge meant by this,
because as a matter of actual fact plaintitf admittedly was
recorded as a eo-sharer on the date on which he brought his
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suit and was a recorded en-sharer in the years to which the suis
relates. What actually the Distriet Judge has done is that he
treated the order of the Revenue <'ourt as if it were the deeisicn
of a Civil Court such as is mentioned in the last clause of section
201 of the Tenancy Act, The meaning of section 201, so far as
the words “shall presume” are roncerned was seb ab rest, one
would have thought, by the Full Bench decivion in Durga
Prasad v. Hazari Singh (1). It was clearly and distinetly
laid down there that the presumpiion, so far as the Revenue
Court was concerned, was irrebuttable, but that it econld only
be relutted by the decision of a Civil Court, to which any party
might go to establish, by a suib, the fact that the plaintiff had
not such proprictary rights in the ysars insuit to which he laid
clabin, It is urgel on behalf of the defendans respon lent that
the Revenue Court has found as a wmatter of fact that thc
plaintiff’s name had been wrongly recorded since the year 1900,
It appears that the plaintiff was a sort of puisne usufrucbuary
mortgagee, and that apparently there was some prior mortgagee
who brought a suit and, it is said, impleading the plaintiff,
obtained a decree for sale, and the plaintiff lost his rights
because he did not rodeem the prior mortgage. This may or
may not be correet, but it is open te the other side to go to the
Civil Court and to seitle the matter. Butso far as the Revenue
Court is concerned, it must be presumed that the plaintiff has
the right against which his name was recorded in the years in
suit and ot the date of the suit, We do not think that the
District Judge was entitled to go hehind the record or to take
into consideration the subsequeut amendment of the record,
which did not operate in regardto the years in suit but operated
only from the date on which that order was passed. The Judge
was wrong in (reating that decision as a decision of a Civil
Court sueh as is mensioned in the last paragraph of section 201
of the Tenaney Act. We think that the decision of the court
helow is wrong, . We allow the appenl and set nside the decision
of the court below., We direct that the court do restore the two
appeals to their places on its file and datermine them according
to law. Tnere are other points in the dispute which have to be
decided, Costs in this Court will ahide the resuls of the suit,

‘ A ppaal decreed,
(1} (1911) I, Lu R, 38 AL, 700,
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