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owned and occupied by the assessce iy not liable to 2ssessment
ab all.

By tHE COURT. — Qur avswer then to the reference is that
as Act No, VII of 1918 now stands the allowance on aceount
of the anuual value of business premises owned and occupied
by the assessee is not linble to assessment atall. We grand
the ascessee's counsel Rs. 220 as costs in this and the connected
reference the result of which is governed by this decision.

Rejerence answered.

APPELLATE CIVIL.

Befo-e Mr. Justice Piggolt and Mr. Jusiice Gokul P.asad.
MUHAMMAD HAFIZ anp avoravr {Decuge-moLbers) v, MUHAMMAD
IBHAHIM (JUDGMENT-DEBTOR).#

Ae? No, IX of 1008 ¢ Inlan Limitation de'). schedals I, articls 182, clause
S Bxccution af deeree—4p; licalion 10 fake a stip in oid of exgeution
Applicaion o exveule deoes against surcty availuble in re-pact of a sub-
sequent application o exvouts agains! judgment-deb or,

An applicstion asking tho propor court to oxeru e the entive decree by
the atrcst ot the personof a surety whe has made himself hable for the satise
factinu of the decree, amounts to asking tha executin court to tuko a step
ju ail of the szecution of the deerce as aguinst the principil whose liability
the surety has taken upon himeelf within the meaning of elnuse (56) of
arilels (82 ol tho Girgt ncheduls to the Indian [fmilatioa Ack, 1403

Tug fucts of the case brietly are these:—Mubammad Hafiz
and others obtained a joiug dewres against Muhawmad Ibrahim,

Akbar and Sarkur on the 2ud of Jaouary, 1913, which was con-

firmed inapp al on the 11th of Juue, 1913, O secund appeal

the ligh Court also affirmed 16 on the 3Jth of May, 1914. Oa
the loth of April, 1913 the dscree-holders appliol for ezecution
against Musammad Iorabim aline. Oa the 23rd of January,

1914, a warraot of arrest was issued agaiast Mubammaid Ivrahim,

but Mubhammal Husain and Badruddin stood surety for him.

Toey bound themsclves to produce biun befors the court and

undertook to puiy the sum of money due by him ehould the

decree-hoider fail Lo reahize it from him. After various iotere
mediate pro-ezdings, un application was made on the 19th of

* 8.vond Appeul No. 143 of 1918 from » deerve of Gopal Day Mukkrj;w
officinting Distriot Judge of Agra, duted thy 10th of July, 1919, reversing a
decree of Keuleshwae Nath B.i, Subordinate Judge of Agra, dated the 24th of
February, 1919,



YoL. XLt} ALLAMABAD SERIES, 153

March, 1913, for a warrant of arrest against Muhammad Husain,
The present application was made againss Mubammad Ibrahim
on the 6th of M.ureh, 1918, T judgmsat-lehtor objected that
the application was time-birred, The court of first instance
rejested the objection. Tae lower appellute court accepted
it and dismissed the application, Tne decree-holder ap-
pealed. .
Munshi Shive Prasad Sinha (for The Hon’ble Munnshi
Narain Prasad Ashihana), for the appellants :—

The application, dited the 19th of March, 1915, was a step
in aid of execution and saved time against both the principal
and the surety. Haviog regurd to she comprehensive nature of
the lability, which was both for producing Mubammad IYrahim
and also for paying off the liability, it was open to the appellants
to apply for the arrest of the surety. In fach, after makiog
several infructuous attemnpts to realize the money from the
julgment-lebsor the only course open to the appellants was to
proceed against the surety. I rely on seculon 143, clause (a), of
the C.de of Civil Procedure. It is trus, I could proceed
agiinst Muhammad Husain only when I hud exhausted all my
remedies against Muhammad Ibrahim, but that is a rule for
the convenience of the surety whom the law views with a certain
degree of favour and indulgence, The worls “disinguishing
portions of the subject matier as piyable or deliverable to
each” in explanation to article 1832, schedule I to the Indian
- Limitation Act support my coantention. In a case where the
dabilitics are defined and fixed there is no connecting link
between the dilferent debtors, and if the decree-holder failsg
to realize his money from one debtor to the extent of hisliability
he cannot fall back upon the ovher debtors for that portion of
the money. Here if the appellints cannot get the money trom
the priucipal julgment-d.btor they can re.lize the whole or a
portion from the surety, It is practically a case of joint and
several liability, The rule that I can proceed against the surety
- only when I have no hopes from the julgment-debtor, or that
I cnnot proceed againss themn simultaneously, exists fur the
beuefit of the su ety andin no way alters the situation, The
case reported in I, L. R., 31 Bom., 50, rclied on by the cours
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below is not applieable to the present case. There the surety

~accepted the liability before the decree was passed, so there was

no quession of a step in aid of exeeution, Besides, that was a
case under the old section 253 of Act XLV of 1882. The lan-
guage of the present section 145 is much wider. There is no
case directly in point, but the law and equiby both are in appel-
lants’ favour.

 Mr., Zahur Ahmad, for the respondent :—

The present application is time-barred, The application of
the 19th of March, 1915, could not save limitation as against the
judgment-dehtor. The judgment-debtor and the surety are two
different persons; both cannot be proceeded against simultancously,
I rely on Narayan Ganpatbhat dgsal v, Timmaya bin Subbaya
(1). In fact ib goes a sbep further. If a surety accepts the liability
beforethe decree and if even then he is not liable, as there was no
application within time against him, certainly a surety after the
decree does not stand in a worse position, The prineiple underlying
the decision in the case was that “ the decree could not be treated
a8 passed jointly as against the judgment-debtor and the surety.”

Picaort and GOKUL PrasAD, JJ, :—This 1s a second appeal
by the decree-holder in an execubion matter and if raises a
question of limitation which, so far as we are aware, i3 not
definitely covered by any published ruling. The decree was
passed agaiost three persons jointly and severally; bub we
are at present concerned only with the question whether that
decree is still capable of exeoution against the first judgment-
debtor, Muhammad Ibrahim., We do not know precisely on
what grounds the execution court has come to the coneclugion that
ib is not capable of execution against the other two judg-
ment-debtors, but that matter is nob before us, The decree
was dated the 1lst of February, 1913, There was an appeal
against it and the appellate decree bears date the 116h of June,
1918, On second appeal the decree was confirmed by this Court
under date the 30th of May, 1914, While the first appeal was
pending, a proceeding in execution had been faken wigh which
we are nob now concerned. In the interval between the decision
of the lower appellate court and that of this Court, namely,on

(1) (1906) T. T, R., 81 Bom , 50.
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the 23rd of January, 1914, the decree-holders applied for the
realization of the entire decree by the arrest of Mubammad
Tbrahim. It would seem that he was in fact arrested and brought
before the court, although this point is not absolutely material.
At any rate he confinued to represent to the court that he desir-
ed the execution proceedings to be stayed pending the result
of the second appeal to this’Court. This application was allowed
on condition that security was furnished. Two persons, Muham-
mad Husain and Badar-ud-din, executed a security bond on the
23rd of January, 1914, According te its terms they made
themselves jointly and severally liable for two distinct things.
They bound themselves in & sum of money equivalent to the
amount of the decree ag 1t then stood, to produece Muhammad
Ibrahim in court if required todo so, They also bound them-
selves to satisfy the entire decree, as it might stand after the
decision of the second appeal by this Court, in the event of
Muhammad Ibrahim failing to do so. Admittedly, vo further
proceedings in execution were taken against Muhammad Ibrahim
personally until the 6th of March, 1918, when the application
was made with which we are now concerned. Admittedly also
this application is barred under article 182 of the first schedule
to the Indian Limitation Act (No. IX of 1908), unless the decree-
holders are entitled to the benefit of clause (5) of the said
article. According to this clause a fresh period of limitation
would begin to run from the date on which any application was
made in aceordance with Jaw to the proper court to take some
step in aid of the execution of the decree. In the months of
February and March, 1915, the decree-holders did present cer-
tain applications to the court, whereby they sought to realize the
full amount of the decree, under the terms of the security-bond,
from Muhammmad Husain, the first of the two sureties. We are
really concerned with one of these applications only, bub its
effect cannob be precisely understood unless it be consideredi

connection with what had gone just before. We find that on the
16th of February, 1915, the decree-holders presented a formal
and regular application for execution of the decree, They
mentioned the fact that Muhammad Ibrabim, one of the joint
judgment-debtors, had given security for the satisfaction of the
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entire decree, and they asked the court, with reference to the
provisions of section 145 of the Code of Civil Proucdure, 1o
realize the entire amount of the decice lrom the first of the
two sureties, namely, Muhammad Husain, by the arrest of his
person.  The execution court rightly or wrengly held that
Mabammad Husoin was entitled first (o an opportuuity of pro-
ducing the judgnent-debtoer, Muhammad Ibrahim, belore the
court and passed an order to that effces.  On the 19th of March,
1915, the decree holders presented a further application, nog
drawn up on any prescribod form but ebviously referring back
to the application of the 16th of Iebruary, 1915, Herein they
mentioned the fact that Mubammad Ibrahim bhad in the
meuntime got into trouble with the Ciiminal Courts and been
sentenced to a long period of imprisopment. Although the
application does not tay so in express terms, the deerce-holders
obviously intendcd to represeut that, in eonsequence of this fact,
it was impossible for the surcty, Muhammwad Husain, to produce
Muohammud Ibrahim before the court; perhaps also by implica-
tion they desired to suggest that no purpose would now be
gerved by their attemptliog to realize the decree by the arrest
of Muhammad Ibrahim's person. They, therefore, praycd the
courb, referring back to the npplication of the 16th «f Fibruary,
1915, on which no final order Lad yel boen passed, to direct the
arrest of Muhammad Hussin, That priyer is in itsclf an
impossible oue, except the application be considercd as being in
continuation of the previous applicasion of the 16th of February,
1915. The prayer in that appiication Lad been for the realization
of the entire decrec: Ly the arrest of Mubamm:d Husain’s
person, and cbviously it wag only Ly way of execuiion of the
decree that the de ree-holders could ask for Muhammad Husain’s
arrest ap all.  Wo are not concerned with the subscquent fate
of this applicatioa, except that it provel infructuous and was
finally dismissed on the 15th of September, 1915. We are
now dealing with an application wmade within three years of
the 191th of March, 1913, and the question for determisation
is whether the application of that date, for the realization of
the entire decres by the arrest of one of the two persons who
bad stecod surety for Muhaminmad lbrahim’s satisfaciion of the
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entire decres, is or is nos to be regar led a3y an application to the
exesution court t> take astep in aid of execution as agaiust
Muhawmmad Ibrahim. Tae first court was of opivion that the
case was clearly covered by the provisions of clause (5), to which
we have referred, and it allowed the application. The lower
appellate court remacked in elfect, that the question is a difficult
one and that no authority had been lail bofore 16, except a
decision of the Bombay High Court in the case of Nurayan
Ganpetbhat dgsal v. Timmay.obin Subbuyy (1),  To begin with,
that was a case decided under section 253 of the former Cods
of Civil Prozedure (Act XIV of 1852) and the procecdings soughs
to be taken were against a surety who had rendered himself
liable before the passing of the decree for the dus -performance
of the same. There had been a number of appli-ations to exe-ute
the decree againsi the julgmeut debtor, Lut, more than thres
years after vhe passing of the decrec, an applic.tion was made
for the first tims 6o exeents the sam> agaiost the surety. The
eourt held thi the decree coul | nut b sud to have been passed
joiot'y against the dgereeholder anl his surety, and that
cunsequ:ntly the applicatioas made agunst the principal jolg.
ment-debtor did not save limitatin agaivst the surety, s is
elear saough that the precis: point decided i this case was no
the one now befere us. Tae luwer appellite cours, however,
has remarked that, in the absence of any buetter awshority, iv felg
i:self bound to foilow the priucipe which seemed to und.rlie
this decision and, on this view ot the ease, it has dizmissed 1he
application for exceeution, dated the 6Ll of March, 1918, as barred
by limitatioa. v

In consileriag this matter wa have &0 look at the provisiens
of se:tiou L4 of the Cud: of Civil Proce lure, before we come to
consider those of article 132 of the Indiwn Limitation Act. The
Civil Procedure Code (At V of 1998) gave for the first time a
summary rem dy by way of exscutio 1 agaiast a surety who had
beund bimself for the due satisfaction of a decree after the
decree was passed, The case of such a surety does not seem to
be covered by any part of explanation I to arti:le 182 of the first
schedule to the Indian Limitation Act. It would be obviously

{1} (1906) I, L. B,, 81 Bom., 0.
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absurd to say that the decree in execution now before us dis-
tinguished porbions of the subject matter as payable respectively
by Muhammad Ibrahim and by his sarety Muhammad Husain,
It is equally incorrect to say that the decree bhad been passed
jointly against Muhammad Ibrahim and Mubammad Husain,
The decree itself affects Mubammad Ibrahim, but Muohammad
Husain has become liable to be proceeded against in execution
by reason of the special provisions of section 145 of the Code of
Civil Procedure. In our opinion, therefore, we are dealing with
a case not contemplated by explanation I to article 182 of the
first schedule to the Indian Limitation Act. We are driven
back, therefore, to clause (5), and we can only put to ourselves
the plain question :—Does an application, asking the proper
court to execute the entire decree by the arvest of the person of
a surety who has made himself liable for the satisfaction of the
decree, amount to asking the execution court to take a step in
aid of the execulion of the decree as against the principal whose
liability the surety had taken upon himself ? In the absence
of authority to the contrary, the conclusion we have come to is
that this question should be answered in the affirmative and that
the decree-holders are in this case entitled to the benefit of
clause (5) of the article. The result is that we allow the appeal,
sef agide the order of the lower appellate court and send the
case back to the court of first instance with directions to proceed
with the execntion in accordance with law and with the decree-
holders’ application of the 6th of March, 1918, The decree-holders

will be entitled to their costs of this procecding in all three
courths.

Appeal allowed.



