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which I have referred in the several cases cited, the defendant is
entitled to the benefit of the provisions of the first paragraph of
section L33 of the Transfer of Property Act.

On the 10th of April the defendant obtained an order (without
prejudice to the plaintiff’s right to question the validity of the
payment, giving him leave to pay into Court Rs. 3,500 in this
suit. That amonnt has been deposited as appears from the certi-
ficate of the Accountant-(General. I therefore direct an enquiry
before the Registrar as to the expenses of and iancidental to the
azsignment.

Final judgment reserved until after report.

Attorney for tho plaintift : Babu N. C. Bose,

Attorney for the defendant Pulin Behary Mulliek: Mr. &,
C. Farr.

F.E. D.

FULL BENCH.

Before Sir W. Comer Petheram, Kt., Chief Justice, Br. Justice Mlacpherson,
My, Justice Trevelyan, Mr. Justice Ghose end 3r. Justice Rampini,

UPADHYA THAXKUR anp ormers (PeriTioNErs) ». PERSIDH SINGH
AND orunrs (OrrosITE Parrigs.) ¥

Bengal Tenancy Aet (VIII of 1885), section 104, clause 2 and section 108,
clause 2— Proceedings under— Memorandum of appeal to Special Judge
~—Cowrt Fees Act (VII of 1870), Schedule Il, Art. 17, vi, Art, 1, clause
b, pert 2, sections 12, 17 —Civil Procedure Code (1888), section 022—High
Court's power of interference with order of Special Judge— Rules undler
Bengal Tenancy Act, Ghap. VI, No. 85—Power of Local Government to
male the rule,

A number of tenants were joined as defendants in a proceeding for settle-
ment of vents under section 104, clause 2 of the Bengal Tenancy Act, and an
appeal preferred by the landlords under section 108, eolause 2, from the
Reveonue Officer's decision, making all or nearly all the tenants respondents. The
appes! was dismissed by the Special Judge, on the ground tlut we many Court

# Full Bench Reference in Rule No. 1565 of 1895, against an order of M.
Mackie, Special Judge and District Judge of Tirhut, dated the 10th April
1895, dismissing an appeal from the decision of the Settlement Officer of
Mozaffeypur, dafed 11th June 1894,
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fees of Ry, 10 each, as there were tenants defondants, had not been paid, and
the appellants petitioned the High Court to set aside the order under section
622 of the Qivil Procedure Code.

Helid by a Full Bench :—

(1) That the Specinl Judge refused to exercise a jurisdiction vested in Lim
by law ; that the Qourt of the Special Judge is o Court subordinate to the
High Court ; and the High Court had power to interfere under section §22
of the Qivil Procedure Code.

Shewbarat Koer v. Nivpat Roy (1), dissented from.

(2) That the Loeal Government acted within the powers conferred by
section 189, olause 1 of tho Dengal Tenancy Act, in making Rule 25of
Chapter VI of the Government rules under the Act.

(3) That the decision of the Special Judge did not dispose of any
question relating to wvaluaiion, far less of any question relating {o the
valuation of a suit; and the decision is not final under gection 12 of the
Court Fees Act,

(4) That the proceedings in this case cannot properly be regarded us a
suit, and neither Article 17, clauge vi of Schedule 1T, nor section 17 of the
Cowt Fees Act was applicable ; the memorandum of appeal is nothing
mare or less than an application subject to one Court fee of eight anpas only
urder Article 1, clause (), part 2 of Schedule II of the Court Fees Act.

The case of Petu Ghorat v. Ram Khelawan Lal Bhulwt (2) was wrongly
decided.

TaE petitioners as landlords made an application for settle-
ment of rent of seventeen different tenants, joining them as
defendants under Rule 81* of Chapter VI of the rules made by
the Liocal Government under section 189 of the Bengal Teuancy
Act. The Settlement Officer decided the casc on the 11th June
1894 in favor of the tenants, and the petitioners preferred an
appeal to the Special Judge of Tirhut. The memorandam of
appeal bore Court fee stamps of Rs. 20, being the total of ad-
valorem fees calculated on the annual rental of each holding, and
a fee of eight annas for each holding in compliance with a notifica-
tion of the Government of Tndia No. 5086 8. R., published at page
157, Part 1 A. of the Caleutta Gazette of 17th October 1894, The
Special Judge being of opinion that a fee of Rs. 10 should have
been paid in respect of each of the tenants defendants dismissed the
appeal, on the ground of insufficiency of Court fee on the memo-
randum of appeal.

“* Rule 31. Calcutta Gazette, 23rd December 1885, Now Rule 25
Caleatta Gruzette, 7th Nov. 1894,

(1) I L. B., 16 Cule., 596, (@) LT R, 18 Cale., 667,



VOL, XXIIL} CALCUTTA SERIES.

The petitioners moved the High Court (PrivsEr and Guogs,
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JJ.), and obtained the present rule nisi on the opposite party to™ yUpapmva

show canse why the orderof the Special Judge should not be set
aside.

A similar ense coming mup before the same Banch a rule was
granted (No. 911 of 1895), but upon the hearing of the rule Mr.
Justice Prinsep and Mr. Justice Ghose passed the following
order i~

“ We see no sufficient reason to interfere in this matter. The
rale is discharged.”

The present rule (No. 1565 of 1895) came on for hearing
before Mr. Justice Trevelyan and Mr. Justice Beverley, who, tak-
ing a view contrary to ihat taken in Rule 911 of 1895, referred
this case to a I'ull Bench with the following opinion :—

“In this cnse the petitioners by one application applied to the Settlement
Officer of Mozufferpur for a settlement of the rent of excess lands held by
geveral tenants, under the power given fo him by Rule 31% of the rules made
hy the Bengal Government. The Settlement Officer acted upon the application
and determined in one proceeding the rent payable by each of these several
tenants, That rale is as follows :—

# With the consent of the Revenus Officer, any number of tenants occupy-
jng land under the same landlord in tho same village orestate, may maks a
joint application for the settlements of rents, or may be joined as defendants
in the sume proceeding on a similar application by the landlord : Provided
that, if at any time it shall appear to the Revenus Officer that the guestion
between any two of the parties, of whom one is 8o joined with others, cannot
conveniently be so jointly tried, he may order a separate trial to be held of
that question, or e may pasg such other order in accordance with the Civil
Procedurs Code, for the joint or separate disposal of the application as he
may think fit.

«The potitioners preferred an appeal agnivst the decision of the Settlement
Officer to the Special Judge of Tirbut moeking all or nearly all the tenants
respondents, and a stamp of Re. 10 was affixed to the memorandum of appeal,

% The learned Special Judge has dismissed the appeal, on the ground that o
stanp £ee of Re. 10 should have been paid in respect of each tenant.

“ As the whole motter in the Court below could legally have been and was
tried against all the tennnts in one suit, we think it could be continued as one
appeal, and that the J udgo in the appellate Court had no power to insist upon
iis being split up or tried as a collection of several appeals againat the tenants.

# Rule 31. Caleutta Gazette, 28rd December 1885, Now Rule 25
Caleutts Gazette, 7th Nov, 1894,
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“ As a contrary viewhas been recently taken by another Bench of thix-
Court is Rule 911 of 1895, we refer the malier for a final decisicn of & Full
Bench.”

Babu Lakshmi Narayan Singh for the petitioners contended
that only one set of Court fees was loviable, as there was ong
memorandum of appeal, and as all the cases were allowed to be
joined and trealed as one case for saving public time and costs of
the litigants. Rule 25* clearly indicates that object. But assams’
ing this contention to be wroung, there was no difficulty in assessing
an ad-valorem duty under the Court Fees Act, Schedule II, Art. 17,
clause vi.  The case of Petu Ghoral v. Ram Khelawan Lal Bhukut
(1) does not lay down a sound principle of law and ought not to he
followed. ‘

Babu Dasarathi Banyal for the opposite party.—The High
Court had no power to issue & rule in this case under sestion
622 of the Civil Procedure Code. The Court of the Specinl
Judge is not subordinate to this Court. Shewbarat Koer v,
Nirpat Roy (2) and Lala Kirut Narain v. Palukdhari Pandey (8).
Rule No. 25* passed by the Local Government is wltra vires, That -
rule is not authorized by section 189 of the Tenancy Act and is
opposed to section 81 of the Civil Procedure Code. Then, again,
the decision of the Judge being one on a valuation for Court fes
purposes iz final under section 12 of the Court Fees Act. The
Special Judge is right in applying Axt. 17, clause vi of Schedule
1L of the Court Fees Act. Putu Ghorai v. Ram Khelowan Lal
Biwlut (1). There cannot be a joinder of separate causes of
action, and the learned Speciul Judge’s view wasg correct.

Babu Lakshmi Narayan Singh inreply.—~The rulings cited from
the 16th and 17th volumes of the Calcutta series are distinguish-
able. The High Cou-t has power of superintendense under section
15 of the Charter, and can interfere in this case. The RBule No. 25*
is not wlire vives, as it relates to procedure, and is authorized
by section 189" of the Tenancy Act. Soction 12 of the Court Fees
Act has no application to this case ; tho Court did not value the
case ab all, '

* Rule 31, Culoutta Gazetto, 28rd December 1885, Now Rule 25

Calcutta Gazette, 7th Nov, 1894,

(1) 1 L. R., 18 Calo,, 667. (2) L LR, 16 Calo., 595.
(3) I .. R., 17 Cule., 826,
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The judgment of the Full Bench (Perurnay, C.J., snd Mac-
prEnsoN, TouveLyay, Grose and Rasmeing, JJ.,) was as follows -—

The question which forms the subject of this reference is
whether when a number of tenants occupying land under the same
landlord have been joined as defendants in the same proceeding for
the scttlement of rents nnder section 104, clause 2 of the Ben gal
Tenaney Act, and an appeal bhas been preferred to the Special
Judge ander section 108, clause 2, from the Revenue Officer’s
decision, making all, or nearly all, the tenants respondents, one
Court fee of Rs. 10 is payable, or whether ag many Court fees of
Rs. 10 eachas there are tenant-defendants should be paid. The
Special Judge in the Court below held the latter view, and dis.
missed the appeal, as the proper amount of Couart fee payable
according to him was not paid.

On behalf of the petitioners it has been urged that as by
Rule 25,* Chapter VI of the Government Rules under the Tenancy
Act, the landlords were entitled to maks a joint application, and as
they presented in the Court below but one memorandum of appeal,
only one fee was payable. On the other hand, it has been contend-
ed that the Spacial Judge’s view is right, and the following preli-
minary objections to the hearing of the rule have also heen put
forward : (1) that this is & case in which this Court has no power to
interfere under section 622 of the Civil Procedure Code ; (2) that
the Court of the Special Judge is not a Court subordinate to this
Court ; (3) that Rule 25* by which {he landlords weve aunthorized to
join all the respondents as defendants in one application is wlire
vives, and does not properly come within the scope of the powers
conferred on the Local Government by section 189 of the Tenancy

Act ; and (4) that under the provisions of section 12 of the Court

Fees Act, the decision of the District Judge is final.

We will deal firstly with these preliminary objections. As
vegards the fivst of thewn, it is sufficient to say that the Judge in
this case appears to have refused to exercise a jurisdiction vested in
him by law, wiz., section 108, clause 2 of the Tenancy Act ; and so
this Court has power to interfere under section 622 of the Civil
Procedure Code, unless the Court of the Special Judge is not a
Court subordinate to this Court.

“.Rule 81, Caleuttn Gazetie, 23rd December 1885, Now Rule 25
Culentta Guzelte, 7th Nov. 1894,
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The learned pleader for the vespondents bages his argumont
that the Court of the Special Judge is not subordinate to this
Court on the terms of section 108, clause 3, of the Bengal Tenancy
Act, which provides for appeals to the High Court from the
decisions of a Special Judge in certain .cases only, “as if he ware
a Court subordinate to the High Court within the meaning of
the first section of Chapter 42 of the Code of Civil Procedure,”
which implies, it is said, that ordinarily he is not subordinate to
this Court. But section 15 of the Court’s Charter gives this
Court powers of superintendence over all Courts which may be
suhject to its appellate jurisdiction, and the Court of the Special
Judge is a Court subject to the appellate jurisdiction of this
Court, though, no doubt, when the only question involved isas
to a rent settled under Chapter X of the Act no second appeal
lies to this Court, We, therefore, consider that the Court of the
Special Judge is subordinate to this Court. The case of Shew-
barat Koer v. Nirpat Roy (1) may at first sight appear to be in
conflict with this view, but we would only say that, if it be so,
we are unable to agree with the decision in that case on this point.

The third objection urged by the learned pleader for the re-
sponaents is that Rule 25,* Chapter VI of the Government Rules
under the Tenancy Aect, under which the plaintiffs-appellants
made a joint application to the Revenue Officer for the settlement
of the respondents’ vents, is ultra vires, and beyond the powers
given to the Local Government by section 189 of the Tenancy
Act., But clause (1) of section I89 gives the Local Government
power to make rules “ consistent with this Act” (i.e., the Tenancy
Act) “ to regulate the procedure to be followed by Reyenue Officers
in the discharge of any duty imposed upon them by or under this
Act.” Now, the rule in question, No. 25* of Chapter VI of the
Government Rules, allows any number of tenants occupying land
under the same landlord to be joined as defendants in the same
proceeding for the settlement of rents, and this is what has been
done in this case. The Revenue Officer in settling the rents was
obviously discharging a duty imposed on him by section 104 (2) of

* Rule 31, Caleutta Gazette, 23rd Decewher 1885, Now Rule 25
Caleutta Gazette, Tth Nov. 1894,

(1) L L. B., 16 Cale., 596,
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the Act. But it is said this rule practically authorises the joinder
of several causes of action in one proceeding, which is conirary
to section 31 of the Civil Procedure Code. This may be so,
but his would seem to be yet within the powers conferred on the
Toeal Government by seetion 189, clanse 1; for Rule 25* is un-
doubtedly a rule regulating the procedure of the Revenue Officer
in the discharge of a duty imposed on him by the Tenancy Act,
and it is in no way inconsistent with anything in the Tenancy Act,
which is all that section 189 requires the rules to be.

The objection that under the provisions of section 12 of the
Gourt Fees Act the decision of the District Judge in this case
is final is also not well founded. According tothe terms of this
section, it is only the decision of a Court on a question relating
to the valuation of a sunit, that is final, but the decision of the
Special Judge in this case does not dispose of any question relat-
ing to valuation,—far less, for reasons which will presently be given,
of any question relating to the valuation of a suit.

As to the merits, we think that the proceedings in this ease
cannot properly be regarded as a suit. The proceedings are,
under section 104 {2) and the Government Rules, initiated, nob
by a plaint, but by an application, and this application is not
subject to an ad-valorem Court fee duty, as suits for money are
subject under the provisions of section 7 (1) of the Court TFees
Act, but according to a notification of the Government of lndia,
No. 5086 8. R., published at paga 157, Part L A of the Caleutta
Gazette of the 17th October 1894, fo a Court fee of 8 annas. If
then, the case is not a snit abt its initiation, and need not he
commenced by a plaint, why should it be n suif, and why should a
memorandum of appeal be required to be presented in it ata later
stage? The provisions of section 107 do not preseribe that the
decigion of the Revenue Officer in every proceeding under Chapter
X shall be & decrce, but that it shall have ¢ the force of a decree,”
which it may have without the proceeding necessarily becoming
a suif. None of the rules framed by Government under the
Tenancy Aect lay down that such a proceeding shall be a suif.

“ Rule 31, Calentia Gazette, 23rd December 1885, Now Rule 25
Culeutta Gazette, 7th Nov. 1894,
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Rule 80 (b) merely prescribes that the proceeding shall be dealt

Ursnya  With asa suit, that is to say, in respect of its procedure, which isall

THakur

that the provisions of section 189, clause (1), allow Government to

. regulate by means of a rule. Rule 30 (b) cannot, therefore, have

SINGH.

been intended to lay down that a proceeding under Chapter X of
the Bengal Tenancy Actshall be dealt with as a suit in respect of
the Court fees payable on it. If it did, this wounld be regulating
moro than the mere procedare to be followed by Revenue Officers
in the discharge of a duty imposed upon them by the Act, and
would be ultra vires. -1t would, therefore, appear that the case of
Petw Ghorai v. Ram Khelawan Lal Bhukut (1), in which it bas
been beld that a proceeding under Chapter X is a suit, has been
wrongly decided, and it follows, as article 17, clause wi,of
Schedule II of the Court Fees Act appliesonly to plaints or
memoranda of appeal in suits, that that Article is altogether
inapplicable. For the same reason section 17 of the Aot is alse
inapplizable ; so that neither one fee of Rs. 10, nor as many fees
of Rs. 10 as there are tenant-defendants in the proceeding, should
be paid on the applicants’ memorandum of appeal to the Special
Judge. We can find no Article of the Cowrt Fees Act expressly
applicable to the applicants’ momorandum of appeal to the
Special Judge. DBut, if the procceding be mnob a suit, then the
memorandam of appeal is nothing more or less than an application,
and, consequently, subject to one fee of eight annas only under
Article (1), clause (b), (2), Schedule II, of the Court Fees Aot,
and we find that this was the Court fee properly payable by the

petitioners on their memerandum of appeal to the Special
Judge.

This rale will, therefore, bo made absolute, and as more than
the necessary Conrt foe duty has been paid by the applicants, the

Special Judge will now bo directed to proceed with the hearing of
their appeal.

8. o G Rule made absolute.

(1) I. L. R, 18 Cule., 667,



