1920

Priran Q1R
v,
Magaxwr
Basoro Gin,

1920

Jung, 12,

b6 THAE INDIAY LAW REPQRIS, [vow, XLUL

Collector of Ballia. In 1918, one Basdeo Gir, in an ex parts suit
obtained from the Subordinate Judge an order appointing himself
as Mahant, and the property of the math was handed over to him.
Subsequently, however, the ex purte decree was seb aside, and
Basdeo (r on the re-hearing failed to establish his title, Finally
on furiher application by Pritam Gir and Musammat Sewa Giri
the math was again made over to the charge of the Collector.
Against this order Pritam Gir appealed to the High Court.
Munshi Haribans Sohai and Lakshmi Narain for the

appellant.
Munshi Purushottam Das Tandon, for the respondent.

Mzeags, C.J., and Sunaiman, J. :—This appeal has been filed
from'an order of the District Judge of Ghuzipur, dated the 14th
of December, 1917, purporting to be under section 5 of the
Religious Budowments Act (No. XX of 1863). The proceeding
started by an application under section 5 of the said Act is a
miscellaneous proceeding and not a suit, and the order passed by
him under that section is in no sense a decree, nor does the Act
make any provision for an appeal from' an order under that
section. In our opinion, therefore, no appeal lies from the said
order, We are fortified in this view by the decision of their
Lordships of the Privy Council in the case of Minakshi Naidw v.
Subramunya Sustri (1), which has of eourse beea followed in
subsequent cases. This appeal, therefore, fails and is dismissed
with costs. '

Appeal dismissed,

STAMP REFERENCE,

Before My, Justice Tudball,
SHIB DAYAL (Poamntier, v, MEHARBAN AND oTHERS (DETENDANTS).*
Court fee—Two appials from one decree—Subsequently two second appeals
Jiled by Eho same party, the subject matter being the same-—Consolidation
of appeals.

The Court Fees sct, 1870, doos not provide for consolidation of appeals. If
therefore, there are two appesls in the same suit, and then one poarty filos two
second appeals—~oue against each decres in first appeal—tho appellans will have
to pay the full court foa on each of his appeals,

# Stamp Reforence in Socond Appeals Nos. 801 u.nd 802. of 19):6,
(1) (1887) L L. B, 11 Mad,, 26,
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THE facts appear fully from the following report by the
Stamp Officer :—

This was a suit for recovery of Rs. 1,578-12-6 on account of
principal and interest due on the mortgage of the 16th ¢f Novem-
ber, 1905, by enforcement of hypothecation lien. A court fee of
Rs. 105 was paid on the plaint, on the amount claimed. The
court of firsy instance dismissed the-claim against the mortgaged
property, but ib gave the plaintiff a personal decree directing the
the plaintiff to realize the amount in suit with costs and future
interest from the assets of Gokul, deceased debtor.

Against the decrec of the court of first instance there were
two appeals to the lower appellate court, one by the plaintiff
(No. 1 of 1020) seeking for a decree for sale of the property
mortgaged, and the other by the defendants (No. 3 of 1920)
against the parsonal decree passed against them. Both appeals
were valued at Rs, 1,578-12-6 and a courb fee of Rs, 105 was paid
on each appeal,

The lower appellate court dismissed the plaintiff’s appeal
(No. 1 of 1920) and allowing the defendants’ appeal (No. 3 of
1920) it dismissed the plaintiff’s suit. The effect of the decree of
the lower appellate court was that the personal decree granted to
the plaintiff by the court of first instance was seb aside.

Against the decree of the lower appellate court the plaintiff
has filed two appeals to this Court against the two decrees passed
by the-lower appellate court. On the appeal which is against
the dearee of the lower appellate court passed on she plaintiff's
appeal (No. 1 of 1920), seeking for a decree for sale of the
property mortgaged, the plaintiff has paid full ad valorem court
fee of Rs, 105 on Rs. 1,578-12-6, the amount claimed in the
plaiot ; and on the other appeal, which is against the decree of
the lower appellate courb passed on the defendant’s appeal (No. 8
of 1920) dismissing the suib, and thus setting aside the personal
decree passed by the court of first instance, the plaintiff has
paid a court fee of Rs. 2, although the appeal is valued ap
Rs, 1,578-12-6. The grounds taken in both appeals are identical,

In the grounds taken in both the appeals the plaintiff in the first
instance contends for a decree for enforcement of the hypotheca-

tion lien and, in the alternative, for a personal decree for the
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amount claimed. The question for econsideration is whether full
ad valorem court fee of Rs, 105 ought to be paid in each appeal
or only one court fee on both appeals. Ifit is held that only
one court fee is payable then both the appeals are sufficiently
stamped ; but if it is held otherwise theu a deficiency of Rs;~103
must be paid on the appeal which is againsy the decree of the
lower appellate court passed on the defendants’ appeal (No. 3
of 1920). ' 4

I am unable to find out any authority justifying the payment
of a court fece of Rs, 2 on onec of the appeals and, unless the
learned vakil is able to show any authority justifying his action,
a deficiency of Rs. 103 must be paid on that appeal.

Mr. M. L. Agarwale, and Munshi GQulsari Lal, for the
appellants raised the following objection to the report :— '

The twoappeals are really one and their object is to get a decree
either against the mortgaged property or personally aguainst the
the respondents. The amount claimed is the sum of Rs, 1,578-12-6,
and if one of the appeals succeeds it would not be necessary to
press the other. Full court fee having been paid on one of the
appeals I submit that a stamp of Rs, 2 is sufficient on the other,
There is a case, F. A, 176 of 1913, in which the Taxing Officer of
this Court accepted the principle and held that a court fee of
Rs. 10 was sufficient in a similar case. I am willing to make up
the amount by asking my client to pay Rs. 8 more. It would be
very hard if my client is made to pay the ad walorem court fee
twice over for the same amount which is claimel in either of the
two appeals,

The matter was ultimately referred to the Taxing Judge who
passed the following order i~

TUDBALL, J. : —This is a reforence by the Taxing Officer. The
facts are simple. The plaintiff, who is the appellant in both the
appeals which have been filed, brought a suit to enforce a
mortgage against the opposite party. The court of first instance
held that the remedy against the property was barred by time
but that the plaintiff was entitled to a money decree against the
present defendant. It accordingly granted that class of decree to
the plaintiff. With this decree the plaintiff was not satisfed,
He appealed to the District Judge, maintaining that he: was
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entitled o a decree for sale of the property mortgaged. The
defendant also was dissetisfied with the decree and he also
appealed to the District Judge pleading that the plaintiff was not
even entitled to a simple money decree. The District Judge
dismissed the plaintiff’s appeal and allowed the defendants’ appeal
with the result that the plantiff’s suit stood dismissed completely.
From both these appeals the plaintiff has filed two separate
appeals in this Court. This apparently is necessary to prevent
the operation of the rule of res judicefa. According to the
report of the Stamp Oficer the plaintiff is bound to pay full
court fees on each appeal. It was urged, however, on bebalf of
the plaintiff, that full court fees should be payable only on one
appseal and that a fixed fee of Rs. 10 should be payable upon the
other appeal. He pleided this in view. of a remark of the former
Taxing Officer in a similar case. Itis true that the two appeals
arise out of the same suit, but they are two distinet and separate
appeals, aud I can find nothing in $he Aet which empowers this
Court to coasolidate them into one appeal and to charge one cours
f:e. It is a pity that this cannot be done, as ib seems unjust to
make s man pay double courd fees becanse under the law it is
necessary for him to file bwo separate appeals. Still, one must
take the law as it stands, and unbil it is amended the law demands
that on each appsal full court fess should be paid. Court fees
will, therefore, accordingly have to be paid on each appeal
according to its value anlaceording to the law as it sbands, I
allow the appellant one month within which to make good the
deficiency in court fees.

Reference amswered aceordingly.
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