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their own right and one-sixth under the terms of the agreement.
As the appellants are satisfied with the declaration of their right
all that is necessary for us o do is to declare that right. We,
therefore, allow this appeal and set asile the judgment of this
Court and the decree of the court below and restore the decree
of the court of first instance, The appeilants will have their
costs in this and the lower appellate court.

Appeal decreed .

L Y
Before Mr. Justice Ryves and Mr, Justice Gokul Prasad.

WIZARAT 'HUSAIN anp avoruer (DErenpants) o, M ) HAN LATL (PraiNrirr)
asp CHATARTPAT, RAI A¥D orHENE {DEFENDANTS).®
Bond—Bond payable by w-falments with condidion that inferest may be

charged if dnstalments ars not paid on due date—Irvegular poyments
made and aceepted, not as instalments but in reduction of the debb generully.
Whers a bopd is payable by instalments without interest, but with a
condition that if the instulments ave not paid on due date then the obligor
will be entitled to charga interest, acosptance of an instalment, though paid
- siter due date, may be avidence ofa waiver of the rights to charge interest,
but the payment must ba in discharyge of a specific instaliment in arrear and
nat marely a payment in redaetion of the debt geunerally.

THE facts of this case are fully stated in the judgment of the
Court. _

Maulvi I'qbal Ahmad and Maulvi Mukhtar Ahmad, for the
appellants.

Mr. Itn Ahwmad, for the respondent. ,

Ryves and Goxul, PRasap, JJ. :—The facts out of which this
appeul arises must be carefully noted. The mortgagor (defend-
ant appellant No. 1, borrowved a sum of Rs. 99 under a m01'6gage
of his zamiudari property, dute.l the 14th of September, 1897, 'Lhe
rate of interest agreed upon was two per ceat. per mensem, He
paid nothing ab all either towards principal or interest, so that
in 1404 the debt had swelled to Rs. 450. The mortgagee then
threatened o sue to recover this amount, but was persuaded by
the mortgagor to give him time and renew the mortgage. There-
upon the mortg ge now in suib was executed on the 8rd of August,
1904.. The terms of this mortgage were most favourable to the

* Becond Appeal No. 1836 of 1917, from & decrec of W.T, M. Wright,
District Judge of Budaun, dubed the 80th of » ugast, 1917, confirming a decree

of Partab Bingh, Subordinate Judge of Budaun, dated the $0th of January,
1917.
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mortgagor, for he was given 43 years to pay off the debt of
Rs 430, due und.r the firmer mortgags, by nine six-monthly
instalmenis of Rs 50, piya le at the end of Pus and Jeth in each
year, without inierest. Tne same property was again mortgaged,
It was agreed, however, that if -lefault was made in the paywent
of the iustalmeuts, the mortgagee was at liberty to cancel the
arrangement as to Instalmeats and could sue fur the whole
amouut and charg: interest at 2} per cent. per mensem. Defaulg
wasm.de in the very first inswalment ; it was paid too late.
When the money was paid, the wmortgages placed part of it
towards the interest that had begun to. rup, and the balance
was eredited in reduction of the primcipal, Later om, various
sums were pald; the second item was Rs. 50, paid on the
date on which the second instalmend was due. The mortgagee,
however,apportioncd it in the same way as he had done wish the
first p uyment, partly to pay off she interest which had acerued, and

the balance towards principal, No more instalments’ were paid,

but the mortgagor from time to time made irregular payments of
varying sums, all of which were duly credited, and amounted in
all to Rs, 890,

The mortgagee plaintiff, respondent now, sued to recover - the
unpaid debt plus interest as stilpulated in the mortgage deed.

The mortgagor was made defendant No. 1. His wife was joined

as defendant No. 2, because her name appeare ! in the Khewat ag
owner of the bulk of the mortgaged property. The other defend-
anis were subsequent purchasers or subsequent mortgagees of
portions of t.& morigaged property. We are not hers concerned
with them, ' :

The defence to the snit of the mortgagor was that he had paid
eight instalments, 4. ¢. Rs. 400 ; that the morbgagee’s allegation
that he had pail only Rs, 390 was wrong, and that the mortgagee
having accepted the instalments, he wasnot entitlel to charge
interest, and could only recover Bs. 50, due for the last instaie
ment, :

His wile's defence was that the property mortgaged did not
belong to the mortgagor at the- date of the mortgage, because,
some s:x months previously, be had transferred it to her by a
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registered deed in lieu of her dower debt of Rs. 25,000, which was |
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unpaid. The trial court decreed the suit, but reduced the rate
of interest to that of the original bond of 1897, as the plaintiff
agreed to accept this rate. Boththe mortgagor and his wife
appealed, and their appeals were dismissed by the Distriet
Judge.

Both come here in second appeal.

The wife’s appsal may be disposed of ab once. Both courts
have found that the alleged trausfer in her favour in lieu of
dower was fraudulent, and as that finding was based on legal
evidence it coneludes her appeal.

On behalf of the mortgagor two groands have been pressed : —

(1) “ Bocause when the mortgagee did not exercise his right
to enforce the penalty but continually accepted irregular pay-
ments, 1t amounted to a walver in law.”” .

(2) “ Because a parsonal decree more than six years after the
acerual of the right is against law, and such claim was barred by
tima. >’ ‘

We can dispose of the seccond ground at once ; it has been
found thab the last payment was made on the 8th of July, 1912,
and the suit was instituted within 6 years of that date; the
personal liability, therefore, had been kept alive, and the personal
deeree was not barred,

The first ground of appeal is based on the ruling of this Court
in Sakhawat Husain v. Gajadhar Prasad (1). But, before we
can see whether that ruling is applicable, we must see what
were the facts found. The fivst instalment was due on the 4th
of February, 1905. It was not paid till some days afterwards.
The next instalment of Rs, 50 was paid on the 3rd of July, 1905,
which wes the due date of the second instalment; no other
instalment was paid on the stipulated dates, bub various sums
were paid from time to time, the last being a sum of Rs. 102,
paid about the 8th of July, 1912 ; and it has been found that
Bs. 390 only, and not Rs. 400, had been paid by the mortgagors,
As we have shown above, default was made at the first instal-
ment, and the mortgagee at once began to charge interest, The
second instalment was not received by him as an instalment
towards the principal debt, The mortgagee admittedly gave

(1) (1906) I L. R, 28 All, 632,
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receipts for all payments made ; the mortgagor has produccd
only four of these, and they all show that the receipts were not
given for instalments as such, or for any particular instalment,
but merely as payments towavrds the principal and interest due
under the bond. Apparently; as the District Judge finds, the
mortgagor did not ask the mortgagee to aeccept the payments as
instalments and he certainly knew from the receipts that the
mortgagee had not so treated them. These being the facts, the
ruling relied upon does not apply.

Then it was argued that the mortgagee must be taken to
have accepted the second instalment of Rs. 50, paid on its due
date, as an instalment, and that that fact a5 once and for ever

prevented him from enforcing his right to interest, because in-

law it amouated to a waiver. Bubas we have pointed out it is
found that he did wot so accept it 3 but, even if he did, the
argument is unsound. See Ram Dhani Sahw v. Lalit Singh (1).
These eight instalments, though irregularly made, had - been
accepted, and default was made in the two last instalments, The
plaintiff claimel to recover the balance due on the bond with
interest as stipulated in cagse of default, The lower courts held
that the plaintiff had waived the defaults made by the mort-
gagor, and was entitled only for the balance due on the last
two instalments. This Court held that as the bond gave the
mortgagee the right to recover the whole of the balance due upon
failure to pay any instalment, the plaintiff was entitled upon
default being made in the payment of the 9th instalment to sue
for whatever amount remained due to him under the bond. In
thab particular case the plaintiff, in appeal, did nob claim interest,
except from the date of the dzcree of the first courb, and thab this
Court allowed him. In thatcase too, the ruling of Sakhawat
Husain v, Gajadhar Prasad (2) was relied upon, but it was
distinguished in the following terms : —

“MThat ease is clearly distinguishable from the present.
In that case, as in the present, soms insbalments, though paid
irregularly, had been received, but the suit was brought  after
all the instalments had become due, and the only question was

whether the plaintiff was entitled to interest in aceordance with

(1) {1908) 5 A. L. Ju 609 €2) (1908) I, Ii/R., 28 All,, 622,
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the terms of the bond, such interest being payable in case of
default beivg made io the puyment of any instalment. It was
held that the ore litor having received the amonn's of the inst -
ments waich had been irregulacly paid was not entitled to interest
on those amounts,” Wae note that Sravuey, C, J., was a party
to both decisions,

TFollowing this ruling, even if the seconl instalment be
treated as an instalment paid and received as suth, it was still
open to the mortgagee if default was made in future, as it was,
to sue for the balance of his debt with interest. A noteis made
in Rustomi's Law of Limitatin, 2ud E lition, at pige 247, which
seems in point and appeurs to us to be good law. H:says:
“ The law now appears to be that such piyment and aceptance 1s
sufficieny evidence of waiver, but the payment must be on accouant
of the specific instalment in arrear and not a mere payment in
reduction of the whole debt (i, e. & mere payment on account
generally will not suffice).” This note is stated to be based on
an unrepmted ruling of a Divisional Beneh of this Court, but the
rveference given is wrong and we cannot trace it. In the case
before us it has been held that the payments made were made
generally in reduction of the debt,

The resultis, the appeal fails and is dismissed with costs,

Appeal dismaissed,.

~

Before Mr. Justice Tudball and Mr. Justice Rankaiya Lal.

BHAGWATL PRASAD axn anorasa (Daranoanrs) oo SHATAAT MUH M.
MAD CHAUDHRI (Pramvmes) anxp KULSUM BIBL awp oTHERS
(DBFENDANTE).*

Morlgage—Cont-ibution «Property subject to three mo lgages sold wndsr deorées
on two--Decraes 1ok satisfied—P.operty sold not Lin.ls to contribule to third
morfgage.

Where propetty tha subject of more than ono morigage is s01d in oxecurion
of a decree on a prior mortgags anl that dosren  stull rsmaias wosabisfied, it
cannot thereafter ba made liable to contribision uader a dsores on a socond on
third wmortgage, Hari Roj Singl v. Almad-ud-din Khoan (1) and Dolra,
Thakur Das v. The Collector of Aligark (2) rofzrrad to.

IN this case three villages, Daaraoli, Kundrupur and Hanu-

manpur were mortgaged to one Sarju Prasad by moregages of

®First Appeal No. 402 of 1917, from a decrao of Shamsul Hasan, Additional
Subordinate Judge of Basti, dated the 7th of May, 1917,

(1) (1897) 1 L, R., 19 All., 545,  (2) (1906) I L, R., 98 AlL, 598,



