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However, we need not press the matter further, because
the learned vakil for the p'ainfiff has frankly admitted that 
the decree should he oa a'^mal coHeaiiong, haviag regard to 
our decision on the fir;'t gr-iind of appeal.

That being Id i* udiniuvd th.ifc thi'. appaal must suc- 
eee 1 in part. W e have come lo the caaolu’ ion that the 
plaintiff is eatilled-to Rs, 870-3-0 for 1321 Fasli together with 
interest at 12 per cen!;. from the 8fch o f Jaae, up to the
date of suit and thereafter at 0 per cent, up to the date o f 
realization, and ho is further entitled to Rs. 394<-7-ll together 
with interest at 12 per cent, from the 27th o f June, 1915, up 
to the date of suit and thereafter at 6 per csab. up to tlie date 
o f realization.

The office will prepare an accounb on the basis o f  this 
order. Tae parties will receive and pay costs in proportion 
to failure and success in all courbs. Tae costs in the lower 
appellate court and in this Court will be calculated the 
valua of the appeals and the extent to which either party 
has su jceeded or failed. The decreaa of the two lower courts 
are set aside and a decree us indicated above will be substituted 
for them.

Order modified,,

Befoj'6 Mr, Justice Tudball and M>-. Justice KafiJmiya Lai.
LOKYA A.ND a n o t h e r  ( P l a i n t i f f s ) y . SULLI a n d  o t h h h s  (DEPEND iH ia),®  

Birt —-Both ksritiihle and transferable—
Notoonjinsd.to

T h e  r ig h t s  k n o w a  m  b i r t  ja ^ m a n i  are J ie r it  ib la  a n d  t r a n s f e r a b la  a n d  t h « ir

descent or transfer is jaot conlined to'mdlas.
T his was an appeal under ser;tion 10 of the Letters Patent: 

from the following judgment of a single Jiidg3 of the Oourt ;--*
‘® It a p p e .ira  thafc th a ra  w ace tk ra a  b c a th e r s ,  (Jh i-u baa b y  o a a te ,  c a l l®3 

D a i 'g a l ,  P d n j  i l  ( a i i d i  M i n g  vl) a u  I S ik  iQ(l ir . T h e  s o u r c e  o f t h a ir  in o o ta ®  

w iia  to  o f f io id ts  afc th a  b a t h i n g  in  t l i e  J . im a a  a n d  g e t  o ffa r in g s  fr o m  t h e  p eo p la  

wb.a'bi'tfcfa.ad i n  tb.a n v e c .  Dd,agr*l er ite i-e d  in t o  a n  iig c e a m a a t  wifch h is  b r o th e r  

P a n j a l  (aZ ias M a a g a l ) :o n  fcha 1 U h  o f  A p e iI , 1903 ,  b y  w i^ iob  t h e  la  t t e r  m s  to  

o f f ic ia ta  a t  fehe c a r e m o a y  o f  b . i t b in g  b obli for  h im s a l f  a n d  fo r  S iis brcftb er  

D a .n g a l, w h o  h  id  b M a n ie  t o o  o l3  feo tu k a  p a r t  i n  fche ocirt'inony, b u t  t o  p a y  h im  

o n e - tb ii'd  o f  fcbe o ffa r in g ? . .;Tb ira w ris -i. fu r th e r  s t io ' i i  i t i o n  i i  t h e  a g r e e m f'n t

O h h a b b a j i

KoHW*.a
i>.

Ginrai
SltfQUr

1920

1920 
June, 4.

' Appeal No, l i  of UQdir ssQtioa lU pi tha Lfoters Patent̂



SULLI.

t&at, aftor tli6 death of Dangal, one-sixth of the offerings would he payal.le 
to his aanghteiu Both Dangal and Panjal are dead. The plaintiffs who 

L o k y a  brought the suit out of which this appeal has arisen are the daughters of 
Dangal, and the dGfeadanfcs are Sikandac. the surviving brother, and the sons 
of Panjal. Tho plaintiffs sued to recover possession by partition of the house 
and shops belonging to the family, and also one-sixth share’ in the offeriags 
at the bathing ceremony. They claimed one-sixth in the offedngsby partition. 
The claim was resisted on sevaral grounds. The court of first instance decreed 
the claim for partition of the shops and house property/ but refused the 
prayer for partition with regard to the offerings. It, however, declared the 
plaintiffs’ right fio share in the oSerings to the extant of one'Sixth. The 
defendants preferred an appeal to the District Judge with regard to tho 
declaration in respeot of the offerings. The loarned Judge reversed the 
decree of the first court on that point. The plaintiffs have come up in second 
appeal, and contend that the decree of the first court should bo restored. I 
am unable to agree with their contention. Their claim is not based upon the 
deed of the 13th of April, 1908, and it could not be, as Sikandar was no party 
to the deed. They failed to show that they have any right to share in the 
oSeringa, considering that they tako no part in the bathing ceremony. No 
authority has been cited in support of the contention of the appellants. The 
appeal fails and is dismissed with costs.”

The Hon*ble Manshi Naraymn Prasad Aahthanci, for the 
appellants,

Babu Durga Gharan Banerji, for the repondents,
T u d b a l l  and K a n h a iy a  L a l ,  JJ. : — This Letters Patent 

appeal arises oufc of a suit brought by the plaintiffs, who are the 
daughters of one Dangal, for partition of certain movable and 
immovable properties and also for partition of what is known as 

hirt jijm ani ” and the books relating thereto. The court of 
first instance divided up all the property except the hirt jajmani 
in respect of which it held that it was not partible, but it gave 
the plaintiffs a declaration that they were entitled to a certain 
share therein, On appeal the District Judge set aside the 
declaration, On second appeal to this Court that decision was 
upheld.

It appears that the three brothers, Dangal, Panjal and 
Sikanclar were the owners to the extent of one-third each in 
this hirt jajmani. We may note that the present appeal relates 
only to the latter class of property and the appellants ask this 
Court to restore the declaration granted by the court of tirsfc 
instance, Dangal entered into an agreementr with the aona of
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Panjal on 30th of April, 1906/under vlii(3h (he being an old man) 
those sons agreed to collect his one-third share in the btrt 
jajmani, to retain one-fifth of the income as recompense and to 
pay four-fifths to Dangal, On his death the four-fifths of Solm. 
Dangal’s share was to go one-half to Musammafc Kalawati, the 
widow of Dangal’s son and one-half to his three daughters; and 
on the death of Musammat KalaiYati, the whole of Dangal’s 
share was to be divided into two equal parts; one-half was to 
go to the sons o ” Panjal and the other half was to go to the 
present plaintiffs. Daiigal also left a will in favour of Ms 
daughters and it was en that will and the agreement that the 
daughters now seek for a declaration of their title to a one-sixth 
share in the whole of the birt jajmani, being half of their 
father’s one third share. The learned Judge of this Court who 
dismissed the appeal says in his judgment ;—“ Sikandar was no 
party to the deed. They failed to show that they have any right 
to share in the ofieringg, considering that they take no part in 
the bathing ceremony. No authority has been cited in support 
of the contention of the appellants. The appeal fails and is 
dismissed with costs,” This class of property has repeatedly 
been the subject-matter of decisions by the various courts in 
India and the rights of the heirs of these Chaubes and other 
persons, the owners of birt jajmoLni, h.a.Ye repeatedly been up- 
hel 1. In the case of Sukh La,l v. Bishamhhar (1), n, mortgHge 
of such rights was upheld, and in the case of Narayan Lai Qupta 
Y. Ghubihan Lai Ou;pta (2), the whole subject of these rights 
was discussed at considerable length by Mr. Justice MukeBji.
There is also an uareported decision of a single Judge of this 
Court in S. A. No. 569 of 1903. There can be no doubt th4t 
the right of birt jajmani has been held by ftourbs to be heritable 
and sometimes transferable. In the present case we can see no 
reason whatsoever why the daughters of Panjal should not 
inherit the estate of their father in this class of property. If 
there had been no will and no agreementj they would have been 
entitled to the wholei one-third share. They claim only !a; one- 
sixth share. Sikandar is entitled only to a one-third share in 
his own right, the sons of Panjal are entitled to a oaerthirdija 

(1) (1916) I. L. B., 39 AIL, 196*, (3) {1911} 15 G, L. J., 87‘3,

VOL. S L lIt.] ALLAHABAD SERIES® 37



THE INDIA!? LAW RllPORTS, [VOL. XLltl

19M their own righti and one-sixth under the terras of the agreement.
As the appellanliS are safcisHei! with the declaration of their ri^ht 
all ihab is necessary fur us lo do is to d ec la re  that right. W e, 

Bulm. therefore, allow this appeal and set asile the judgment o f  this 
Coart and the decree of the court below and restore the decree 
of the court} of first instance. The appellants will have their 
costs in this and the lower appellate court.

Appeal decreed >

Before Mr. Justice Eyv6s and Mr, Justics Qokul F"as&d.
June, 4. WIZABAT 'HUS^iiN and a.notubb (Depesd^ntb) sj. M JHAN LAL (P lu n x ip f)

— -----C H A T A B P A L  R A I  AND OTHEl.a (D k p e n d a n t s i .®

Bond—Bond payable by in.^al-ncnti w\th condi ion that inteiBst jnay be 
charged if indalments are not paid 011 dae daie—Ii'regular payments 
made andaccupted, notas iyidalmentiibut, in r&duaion of the debt gmeritllij, 
Wheie a bond is pajiibla .by instalmeats without intei'estij but ■with, a 

condition that if the iEsfeivlmasite are not paid on due data then tha obligor 
will be entitled to charge interest, aoooptaDoe of an instalment, though paid 
aitst due dates taa*y be avideQco of a ’waWac oE the rights to ohai'ga interest, 
but the payment m-ust ba ia discharge of a specific instalment in arrear and 
aot marelj a payment ia Kedaebioa of the debt ganerally.

The facts o f this case are fully stated in the judgment o f the 
Court.

Maulvi Tqbcil Ahmad and Maulvi Mukhtar Ahmad, for the 
appellants.

Mr. Ibn Ahmad, for the respondent.
R y v e s  and QoKUL P r a s a d , JJ. ;-—Tae facts out o f which this 

appeiil arisey must be carefully noted. The mortgagor (defend
ant appellant No. l i  borro-ved a sum of Rs. 99 under a mortgage 
of his zamiodari property, dated the l4th o f September, 1897. Ih e  
rate of interest agreed upon wa'̂  two per cent, per mensem. H e 
paid iiothiog afc all either towards principal or interest, so that 
in 1904 thti debt had swelled to Ra. 450. The mortgagee then 
threatened tosue to recover this amount, but was persuaded by 
th© mortgagor to give him time and renew the mortgage. There
upon them ortgige now,in suit was executed on the 3rd of August, 
1904.. The terms of tihis mortgage were most favouriible to the

* Seaond Appeal No. 1336 of 1917, fi'oui a dsctOG of W. T. M. Wright, 
District Judge of Budaun, dated the 80ch oE uguafc, 1^17, coaflrmiag a daocfla 
of PaEbab Singh, Subordinate Judga of Badaun, dated tha *iOth of Jaauary> 
X917.


