VOL, XLIIL] ALLAHABAD SERIES, 35

However, we need not press the matter further, because
the learned vakil fer the plaintiff has frankly admittel that
the decree should be on acpual collesiions, having regard to
our decision on the fir-t gr-und of appeal.

That being ro, i 1+ admiteed that ohis appsal wmust sue-
ceel in part. We lave come to the conclu.ion that the
plaintiff is eatitled-o Rs, 87.-3-0 for 1321 Fasli tozether with
interest at 12 per cens. from the 8th of June, 1714, up to the
date of suit and therealter at G per cent. up to tho date of
realization, and he is further ensitled to Rs. 394-7-11 together
with interest at 12 per cent. from the 27¢h of June, 1915, up
to the date of suit and thereufier at 6 per cent. up to the date
of realization.,
~ Tae office will prepare an account on the basis of this
order. Tae parties will receive and pay costs in proportion
to failure and success in all courts, Tne costs in the lower
appellate court and in this Cuurt will be calculated o» the
value of the appeals and the exnent to which either party
has su:ceeded or failed. The decrecs of the two lower courts
are set aside and a decree us indicated above wiil be substituted
for them, ,
Order modified,

Befors My, Justice Tudball and 3Mr. Justice Karhaiyz Lal.
LOKYA awp aworEER (PrAiymyrs) v. SULLI AND orRERS (DEFENDANTA).®
Birt jajmani-—Nature of righi—Both heritabls and transferable—
Not eonjined bo males.
The rights known as biré jagmani are heritsble and transferable and their
degeent or transier is not confined to males.

THIS was an appeal under sestion 10 of the Letters Patent

from the following judgment of a single Judge of the Court:—
« It appears that thors wera three besthers, Uhiabas by ocaste, called
Dargal, Panjul (aliss Mangsl)and Sikendwe. The soures of their inoomae
was to oficiats at tha bathing in the Jumnr and get of{erings_from the people
who bathed in the river. Daugal eritered into an ngrsernent with his brother
Pamj;ﬂ (dlia.s Mungal) on the 1ith of April, 1905, by waich the "latter . was to
officiate at the ceremoany of babhing both for ‘himself and for his brother
Dmgul,‘ who hid bieome too ald bo tika partin the oeremony, but to pay him
one-bhird of bhe nffarings. There was o farther sbipniation i1 the agreement

¢ Appeal No. 1Lof 1919, uqi-ar gegtion 1U f the Lgcters Patent,
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that, after the death of Dangal, ona-sixth of the offerings would be payable
to his danghters,- Both Dangal and Panjal avo dead. The plaintifis whao
brought the suit out of which this appeal has avisen are the daughters of
Dangal, and the defendants are Sikandar. the surviving brother, nnd the sons
of Panjsl. The plaintiffs sued fo recover possess‘on by partition of the house
and shops belonging fo the family, and also one-sixth share in the offerings
at the bathing ceremony. They olaimed one-sixth in the offerings by partition.
The olaim wag resisted on several grounds, The court of firsh instance decreed
the claim for partition of the shops and house property,” but refused the
prayer for partition with regard to the offerings. It, however, declared the
plaintifis’ right o share in the offerings to the extont of one-gixth. The
defendants praferred an appeal to the Distriet Judge with rogard to the
declaration in respeat of the offerings, Tho learnod Judge reversed the
deorec of the first court on that point. The plaintiffs have come up in second
appeal, and contend that the decrea of the first conrt should bo restored. I
am unable to agree with their contention. Thoir claim is not based upon the
deed of the 13th of April, 1905, and it could not bo, a8 Sikandar was no party
to the deed. They failed to show that they have any right to share in the
offerings, considering that they tako no part in the bathing ceremony. No
authority has heen cited in support of the contentionof the appellants. The
appeal fails and is dismissed with costs.”

The Hon'ble Manshi Narayan Prasad A4shthana, for the
appellants,

Babu Durga Charan Banerji, for the repondents,

) A2 p

TupBall and Kawmaiva Larn, JJ. :—This Letters Patent
appeal arises out of a suit brought by the plaintiffs, who are the
daughters of one Dangal, for partition of certain movable and
immovable properties and also for partition of what is known ag
“birt jajmand” and the books relating thereto. The court of
first instance divided up all the property cxcept the birt jajmani
In respect of which it held that it was not partible, but it gave
the plaintiffs a declaration that they were entitled to a certain
share therein, On appeal -the District Judge set sside the
declaration, On second appeal to this Court that decision was
upheld. ‘

. It appears that the three brothers, Dangal, Panjal and
Sl}{andar were the owners to the extent of one-third each in
this birt jajmani. We may note that the present appeal relates
only to the latter class of property and the appellants ask this
Qourb to restore the declaration granted by the court of firsy
Instance, Dangal entered into an agreement with the sons of
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Panjal on 80th of April, 1906, under which (he being an old man)
those sons agreed to collect his one-third share in the burt
jajmani, to retain onefifth of the income as recompense and to
pay four-fifths to Dangal. On his death the four-fifths of
Dangal's share was to go one-half to Musammat Kalawati, the
widow of Dangal’s son and one-half to his three daughters;and
on the death of Musammat Kalawati, the whole of Dangal’s
share was to be divided into two equal parts; one-half was to
go to the sons o” Panjal and the other half was to go to the
present plaintiffs, Dangal also left a will in favour of his
daughters and it was en that will and the agreement that the
daughters now seek for a declaration of their title to a one-sixth
share in the whole of the birt jajmant, being half of their
father's one third share. The learned Judge of this Court who
dismissed the appeal saysin bhis judgment :—*Sikandar was no
party to the deed. They failed to show that they have any right
t0 share in the offerings, counsidering that they take no partin
the bathing ceremony. No authority has been cited in support
of the contention of the appellants, The appeal fails and is
dismissed with costs,” This class of property has repeatedly
been the subject-matter of decisions by the various courts in
Todia and the rights of the heirs of these Chaubes and other
persons, the owners of birt jajmani, have repeatedly been up-
heli. In the case of Sukh Lal v. Bishambhar (1), a mortgage
of such rights was upheld, and in the case of Narayan Lal Gupia
v. Chulhan Lal Gupto (2), the whole subject of these rights
was discussed at considerable length by Mr. Justice MUERJI.
There is also an unreported decision of a single Judge of this
Court in 8. A, No. 569 of 1903. There can be no doubt that
she right of birt jagmani has been held by dourts to be heritable
and sometimes transferable. In the present case we can see no
reason whatsoever why the daughters of Panjal should not
inherit the estate of their father in shis class of property. If
there had been no will and no agreement, they would have been
entitled to the whole one-third share, They claim only a one-
sixth share. Sikandar is entitled only to a one-third share in
his own right, the sons of Panjal are entitled to a one-third in
(1) (1918) L. L. B., 39 All, 196, (3) {1811) 16 O, L. J,, 875
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their own right and one-sixth under the terms of the agreement.
As the appellants are satisfied with the declaration of their right
all that is necessary for us o do is to declare that right. We,
therefore, allow this appeal and set asile the judgment of this
Court and the decree of the court below and restore the decree
of the court of first instance, The appeilants will have their
costs in this and the lower appellate court.

Appeal decreed .

L Y
Before Mr. Justice Ryves and Mr, Justice Gokul Prasad.

WIZARAT 'HUSAIN anp avoruer (DErenpants) o, M ) HAN LATL (PraiNrirr)
asp CHATARTPAT, RAI A¥D orHENE {DEFENDANTS).®
Bond—Bond payable by w-falments with condidion that inferest may be

charged if dnstalments ars not paid on due date—Irvegular poyments
made and aceepted, not as instalments but in reduction of the debb generully.
Whers a bopd is payable by instalments without interest, but with a
condition that if the instulments ave not paid on due date then the obligor
will be entitled to charga interest, acosptance of an instalment, though paid
- siter due date, may be avidence ofa waiver of the rights to charge interest,
but the payment must ba in discharyge of a specific instaliment in arrear and
nat marely a payment in redaetion of the debt geunerally.

THE facts of this case are fully stated in the judgment of the
Court. _

Maulvi I'qbal Ahmad and Maulvi Mukhtar Ahmad, for the
appellants.

Mr. Itn Ahwmad, for the respondent. ,

Ryves and Goxul, PRasap, JJ. :—The facts out of which this
appeul arises must be carefully noted. The mortgagor (defend-
ant appellant No. 1, borrowved a sum of Rs. 99 under a m01'6gage
of his zamiudari property, dute.l the 14th of September, 1897, 'Lhe
rate of interest agreed upon was two per ceat. per mensem, He
paid nothing ab all either towards principal or interest, so that
in 1404 the debt had swelled to Rs. 450. The mortgagee then
threatened o sue to recover this amount, but was persuaded by
the mortgagor to give him time and renew the mortgage. There-
upon the mortg ge now in suib was executed on the 8rd of August,
1904.. The terms of this mortgage were most favourable to the

* Becond Appeal No. 1836 of 1917, from & decrec of W.T, M. Wright,
District Judge of Budaun, dubed the 80th of » ugast, 1917, confirming a decree

of Partab Bingh, Subordinate Judge of Budaun, dated the $0th of January,
1917.



