VOL. XLIIL]  ALLAHABAD SERIES. 29

apply, to redemption suits, The present was no redemption suit,

s . 1920
and in our opinion the court below had no jurisdiction to extend —se———
X . . . Na¥D
the time. The order of the cours in the decree directing pay-  Kowwan
ment of the money within a specified time has not been obeyed Somax
and the result followed as laid down in the decree. The respon-  Swem

dent, therefore, was not entitled to a final decree {or sale
Incidentally we call the attention of the court below to the
following words in the proviso to order XXXILV, rule 8. “ upon
good cause shown.!” As far as we are able bo discover, no cause
whatever, good, bad or indifferent, was shown. The court
appears to have acted in a purely arbitrary manner without
assigning any reasons. The result, therefore, is that we allow
the appeal and set aside the desree of the court below. The
application for a final decree will stand dismissed with costs in
both courts. ’

Appeal decreed.

Before Mr. Justice Ryves and 3r, Juslice Goki] Prasa?.
CHHABRAJL KUNWAR (Derarpawt) v, GANGA SINGH (Praiwrrrr) * 1920
Aet (Lgealy, No, IT of 1901 (dgra Tenancy del), section Lid—ZLamba dar and June, 2.
co-sharer—8uit for profits—Decres to be either on gross rental or actual -

eollections, but not on bolh—Finding as fo negligence of lambardar a

miged finding of law and fuct.

In & suit for profits by a co-gharsr against a lumbardar the decres must
be based sither on the gross rental or ovn the actnal collections. It cannot
be basel partly on one and partly on the other, Nand Kishore v. BEam Ratan
(1) referred to. . '

Held wlso that a finding of negligeacs or mizeonduct on the part of a
lambardar is & mixed finding of fact and law, and is not exempt from ricon-

- sideration by the High Court in second appeal.
Tax facts of this case sufficiently appear from the judgment
of the Court, ,
Dr. Kutlas Nath Kotju, for the appellant.
- Babu Satya Chandra Mukerji, and Babu Piuri Lol Banerji,
for the respondent,

# Second Appe.tl‘ No. 967 of 1917, from a decres of B. H. Ashworth,
District Judge of Qawnpore, dated the 2nd of July, 1917, confirming a decree of
Bashir Ahmad, Assistant Collaotor, First clags, of G:z;wn}_ﬁora, dated tha 19th of
April, 1916. ' ‘ : :

' (1) Weoky Notes, 1887, p. 250,
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Ryvis and GoruL Prasap, JJ.:—This appeal arises oub of

. a suit under section 164 of the Agra Tenancy Act of 1901,

Thakur Ganga Singh (plaintiff respondent) sued Musammab
Chhabraji Kunwar, lambardar (defendant appellant) for his
share of the profits of the village for the years 1321 and
1322 Fasli. In his plaint he stated that the village was
well irrigated and that the tenants were well-to-do ; and with-
out alleging any specific misconduch or negligence on the
part of the lambardar (except in ome particular which hag
been abandoned) claimed to be paid a sum Bs. 2,200, which

“included interest, on the basis of the gross rental. He went on,

however, to state, in paragraph 4 of his plaint, that “ in the
years in question the defendant latbardar realized a ennsiderable
amount on account of arrears for the past years, and the plaintiff
is entitled to get phe profits on the said amount according to
his own share.”

The relief sought was (a) a decree for Rs, 2,200, principal
and interest, and (b) “ a decree for the amount which is
found due in addition to the amount claimed may also be
passed in his favour and an additional court fee charged.”

To the plaint was annexed an account showiag what was
due for the two years in suit, 1321 and 1322 Fashi. It is,
therefore, clear that the suit was ‘mainly concerned with the
profits of these two yewrs, OCourt fees were paid only for the
profits of these two years, and the accounts filed with the plaint
referred exclusively to them. No details were furnished as to
collections made for years hetore 1321 Fasli. The main defence
was that there was no negligence or misconduct and that plaintiff
was only entitled to a decree on the bhasis of actual colles-
tions.

The trial court held that the lambardar defendant had been
guilty of misconduct, and gave a decree for the two years in
suit on the gross rental, and also a further sum for the years
1318, 1819 -and 1320 for arrears which he found had been
recovered by the defendant in the years in suit. In all he
passed a decree for Rs. 8,190.8-) with costs and interest in

favour of the pluintiff, On appeal the District Judge upheld
this decree, Hence this second appeal,
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Two main grounds have been argue i1

(1) That the decree should have been passed either on the
basis of the gross rental for the two years in suit, or on the
basis of actual collections during those two years, which would
of course include collections of arrears of rent due in previous
years, but that it was wrong to give a decree for the gross rental
plus such arrears,

(2) That misconduct or negligence had not been established
and that therefore the decree should be passed according to the
actual collections.

It has been held, certainly since the decision in Nand
Kishore v. Rum Ratan (1), that the divisible profits for any
agricultural year mean ordinarily the neb balance remaining
in the hands of the lambardar after deducting the land revenus,
cesses, village expenses and lambardari dues from his total
realizations made during the year in question, whether on
account of the demand of the year itself or on aceount of previous
years, If a plaintiff claims under section 184, clause (2), on the
basis of gross rental for his share of the profits of any given
year, he cannot also get a decree for arrears of past years, collected
in the year in question; because to hold otherwise might be to
evade the law of limitation. Indeed it was admitted by the
learned vakil for the respondents at a late stage of the argument,
that as the suit was filed on the 20th of November, 1915, the
arrears for 1318 and 1319F as such were certainly time-barred
and probably most of the arrears of 1320.

This is evident from the limitation for suits under section
164 set out in the 4th Schedule, No. 18, appended to the
Act. The limitation is thres years, and the time from which
limitation begins to run, is when the share of the profits
becomes due.

We think, therefore, that the plaintiff is entitled to a decrce
either on the gross rental of the two years in suit, only if
clause ' 2) of section 154 is applicable, or on the basis of actual
collections made in those two years, whether in payment of the
* demand of those years, or as arrears due from former years
but collected in those two years.

(1) Weekly Notes, 1887, p. 250.
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This was the view adopted in Sham Lal v. Raj Bahadur
1), by a Divisional Bench of this Court of which one of us was

2 member. We see no reason to doubs the correctness of that
decision. We have, however, been pressed with the decision in
Ram Dayal v. Seth Janki Prasad (2), decided on the 3rd of

#S A No. 1762 of 1915, decided on the 27th of June, 1917.

Pidaorr and Ryves,J J.:—This was a suit by bwo plaintiffs against a
lambardar for profibs, The claim was decrsed in parb by the court of firsh
instance. There was an appeal and a cross-appeal to the court of the
District Judga, with the vesult that the sum decrsdd im favour of the
plaintifis was slightly increased. We have now before us an  appeal by
the defendant lambardar and cross-objaetions fAied by the pliintifis. Wo
dispose of tho defendant’s appeal first. .

In tho cross-objacbions by the plaintilfs o pomt is taken ot the oufset
which has somo gensral importancs, Tho suib as brought is on accounb of
the plaintiff’s share of the divisible profits for thoe years 1315, 1316 and 1317F,
At the commencament of thig period thore wors arroars of rent amsuating
t0 R, 873-12-3 due from tenants on account of the years 1312, 1313 and 1314,
During the yers in suib a portion of those srrears was realized, amounting
in all to Re, 840-11-2. Tn bho courk of the Assisbanbd Gollecbor tho argument
was apparently limited to the guwestion whother the plaintiffs conld claim
in thls suit thoir shave of thoss voalizations on account of the rental
demaud for yewrs anterior to those in suib, Derling with this question as
a pure questien of law, the Assistant Collactor held that tha colluctions on
ageount of rental demand of pravions ye.rs, it made withia the yoars in suit,
wara liable fo by taken infho a¢zouatin £93 tibal of collscbions mad> during
those years for the purposs of ascertaining the divisible profits. [or this
finding the Assistant Collestor referred to the authority of the ense of
Nand Kishore v. Bam Ratan, |3) and there can ba no question as. to
tho correctness of this privciple in the case of a decree for profits passed on
the basis of actual collections. Howaver, the Assistant Collector went on t
consider further whether the defendant lambardar was not liable undor the
provisiona of section 164, clause (2, of the Teniney Act, No. IT of 1001, to give
an account of profily duec on account of sums which had remained uncollectod
z'-viug to n;gligelllce or miscondact on his part, and came to the conclugion

hat upon bhe evidance belors him 6 isfaetor gl
the :w.czount for prolf)iis Eztzeezlézotgi;?z v:mbst ‘{;“1'10 t{:x} ”110’3;1‘)‘1 ajuating
linble to account for profits on tha basis of i()‘)f();ls 'Ml"f:l')[, 10\“’; elud;;;;h ]..jmh'?rd&l
that, having come to that econclusion, the Zssi 3 L(ub‘Govlb:ttr.)]i . o it
. ELR 2 no long

: ab e gor regarded
tha guestion of the realizations made during tho yoars in suib on ascount of

the arrcars of 1312 to 1314 F., as of any cons:quanco. o workad oub his docree

on the basis of tho gross rental demand for enoh of the yours in suib on acconnd
{1)8. A. No. 1762 of 1918, decided on (2) 8. A No. 996 of 1906
the 27th of June, 1917. .

(3) Weekly Notes 1887, p. 230.
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January, 1908, by STaNLEY, C. J , and BURKITT, J., which, it is

argued, lays down the contrary, That decision, however, it -—

seetns -to us, is based on the particular facts of thab case,
and has no general application, There a co-sharer assigned
her share of the profits for two years ouly, 4.6, 1807 and
1808, to the plaintiff, The plaintiff sued the lambardar for
the profits of those two years, on the basis of gross rental
under section 164 (2). The matter was referred to arbi-
tration, The arbitrator awarded profits for the two years
on the basis of actual collections, and gave an award for
such amount as had been collected, and declared that the
plaintiff should recover in the future any arrears for those
two years from the lambardar if he, the lambardar,
realized them. The plaintitf then brought a suit to recover
the balance of the arrears for 1807 and 1308 subsequently
collected by the lambardar. The suit was brought within

of the said years. When the plaintiffs presented their appeal to the court
of the Distriet Judge, it wounld almost sezm as if they had not considered the
decree of the court bhalow, or appreciated the basis on which it proceeded.
Their argument, to the District Judge seems!to have besn based upon the
agsumption that they had been allowed their proportionate share out of the
realizations of Rs, 340-11-2 already referved to. What they claimed was that
they should bhave been allowed their share out of the gross outstanding
demand on aceount of the arrears due al the beginning of the period for which
the suit was brought. This contention the learned District Judge has dealt
mith in a carefully reasoned portion of his judgment and has repslled it, I
is now contended before ug that the plaintifis should have been allowed one
of the two thingg,either theirshare of the sum of Rs. 340-11-2 actually realized
during the years in suit, or their shave of the outstanding demand of
Rs, 873-12-8. We are not prepared to accede to Wither of these contentions,
Divisible profiti of the agricultural year 1316¥F. mean ordioarily. the met
balance remaining in the hands of the lambardar after dedueting the land
revenue, sesses, village expenses, and lambardar’s dues from his fotal realizations
made during the year, whether on account of the demand of the year itself
or on account of the demand of previéus years. If, however, the plaintiffs
desire to invoke the provisions of section 164, clause (2}, of the Tenancy Act,

_ they cannot do mors than claim an account-on the gross renfal demand for
the year 183157, itself, To hold otherwise would be, as the learned District
Judge has pointed out, to evade the law of limitation. and going beyond the
intention of “section 164 of the Tenancy Aect, The very utmost ‘which a
lambardar can be required to do is.to account to- his co-sharers for profits
on the basis of the total recorded rentil demand of & given yéar.” Thig
contention on behalf of the plaintiffs therefore fails, . ‘
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three years of the date when the lambardar realized them,
and this Court held that he was entitled to a decree. under
the award, although the co-sharer herself could sot have
recovered them in an ordinary suit for profits for the year
when the transferee brought the suit. That was albogether
o speyal case. The arrears for 1307 and 1308 were as if
they were car-marked ag payable to the Lransferee and could
be recovered by suiy within three years of their realization,

It now remains to see whether the courts helow were
right in applying clause (2) of section 1fi4. It Is argued
that in second appeal we cannot go behind the finding that
there was misconduct or negligence on the lambardar’s parb
within the meaning of section 164, be-ause it is a finding
of fact. We do not think it is purely a finding of fact,
What the trial court finds is that the lambardar did or
omitted to do certain things, and if the lower appellate
court has come to the same conclusion, we are bound to
hold that those things were done or that those omissions
were made, but whether they amounted to negligence or
misconduct within the meaning of the section is an infcrerce
of law. Now here the trial court based its finling of mis.
conduct and negligence on three main grounds. (1) The actual
collection in 1321 was very small compared with the demand.
The demand was Rs. 5,718-12.9 and the amount actually
collected in that year was Rs. 2091.1-6, If that stood alone
the trial court might have drawn an adverse inference from
it, but bhe has overlooked the fact, that the actnal collection
was more than the demand, it was Rs, 6,014.13.2, that is to
say, arrears for former years to a large amount had been
recovered. It is quite prohable that the c mparatively small
amount realized in 1321 was owing to_the large reilizations
of past arrears, and would have been made good in the
future,

Then the court finds, (2) thot the lambardar made col-
lections all the year round and, (8) insiituted more than
seventy suits to recover arrears, From this the court infers
that he was negligent in his duties; we infer exactly the
opposite, -
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However, we need not press the matter further, because
the learned vakil fer the plaintiff has frankly admittel that
the decree should be on acpual collesiions, having regard to
our decision on the fir-t gr-und of appeal.

That being ro, i 1+ admiteed that ohis appsal wmust sue-
ceel in part. We lave come to the conclu.ion that the
plaintiff is eatitled-o Rs, 87.-3-0 for 1321 Fasli tozether with
interest at 12 per cens. from the 8th of June, 1714, up to the
date of suit and therealter at G per cent. up to tho date of
realization, and he is further ensitled to Rs. 394-7-11 together
with interest at 12 per cent. from the 27¢h of June, 1915, up
to the date of suit and thereufier at 6 per cent. up to the date
of realization.,
~ Tae office will prepare an account on the basis of this
order. Tae parties will receive and pay costs in proportion
to failure and success in all courts, Tne costs in the lower
appellate court and in this Cuurt will be calculated o» the
value of the appeals and the exnent to which either party
has su:ceeded or failed. The decrecs of the two lower courts
are set aside and a decree us indicated above wiil be substituted
for them, ,
Order modified,

Befors My, Justice Tudball and 3Mr. Justice Karhaiyz Lal.
LOKYA awp aworEER (PrAiymyrs) v. SULLI AND orRERS (DEFENDANTA).®
Birt jajmani-—Nature of righi—Both heritabls and transferable—
Not eonjined bo males.
The rights known as biré jagmani are heritsble and transferable and their
degeent or transier is not confined to males.

THIS was an appeal under sestion 10 of the Letters Patent

from the following judgment of a single Judge of the Court:—
« It appears that thors wera three besthers, Uhiabas by ocaste, called
Dargal, Panjul (aliss Mangsl)and Sikendwe. The soures of their inoomae
was to oficiats at tha bathing in the Jumnr and get of{erings_from the people
who bathed in the river. Daugal eritered into an ngrsernent with his brother
Pamj;ﬂ (dlia.s Mungal) on the 1ith of April, 1905, by waich the "latter . was to
officiate at the ceremoany of babhing both for ‘himself and for his brother
Dmgul,‘ who hid bieome too ald bo tika partin the oeremony, but to pay him
one-bhird of bhe nffarings. There was o farther sbipniation i1 the agreement

¢ Appeal No. 1Lof 1919, uqi-ar gegtion 1U f the Lgcters Patent,
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