
1920
that the memorandum of appeal be returned to' the plaintiff for 
him to file ia the proper court, Under the circumstances we 

D a t o a t u  parties should pay their own costs bobh in this
Hab G obind . Qourb and in the District Judge’s Oourt.

A'p'peal dicreed.
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Before Mr. Justice Figgott and Mr. Justice Kankaiya Lai.
BFNI MADHO PRAGWAL (Dependakt) v. HIRA L iL  (Plainm w).* 

Pragwal— of pragtval to exclusim use of a Hag of Oj certain design—
, ’ , - * Suit for injiinction—iyut jsijmani.

Held tliEit a pragwal may acg,iiii.'e a vighfc to llieuse of flag of a particular 
design so as to enabl" him to sue for an iajnnciiiou against any otliei: pragwal 
mailing use of a flag with a similar clesiga foi; the purpose of diverting pilgrims 
from the origiDal ovfiier. Galiesh v. Babii Bam (1) referred to.

T he facts of this case were as follows : —
One Sri Kishan y^as a pragwal and in that capacity made use 

of a flag of a particular design according to the custom of prag- 
wah, the object of such flag being to indicate to illiterate pilgrims 
that such and such a, pragwal was to be fouad in its neighbour­
hood. Sri Kishan died, and his business descended according 
to custom to his widow Musammalj Keaar. She, however, being 
disqualified by her sox from carrying out the duties of 'A pragwal, 
employed one Beui Madho, who had beun a confidential servaxit 
of Sri Kishan, to c:irry out those duties. This be did, but 
admittedly only as. the agent of Musammat Kesar. On the 
death of Musammat Kesar, Beni Madho continued to carry on 
the business of a pragwal on his own account, using the same 
flag that had been used by Sri Kishan. Whereupon one Hira Lai, 
who was the next reversioner under the Hindu law to Sri Ivishan, 
sued Beni Madho for an injunction to restrain him from using a 
flag of that design, The court of first in.stance decreed the 
suit, and on appeal th e . decree was conOrmed. The defendant; 
thereupon appealed to the High Court,

The Hoji’ble Dr. Tej Bahadur Sapm, for the appellant 
ih e  real question is whether a panda had any property right 

in any particular design of flag. I submit not. There are two

* Second Appeal No, 1224 of 1917, from a decree of F. D. Simp.sou, District" 
Judge of Allahabad, dated the 31at of July, 1917, confirming a dooreG of 
' Sidheshwar Mnitra, Mumif of Allahabad, dated the 23th of Fobrwax’y, 1917.

(1) (19M) I.L ,R ,37 All.,72,



kinds of rights, one given by Statute and the other, acquired by
long usage. The present case comes under neither. It  is not — —---------^
in  the nature of a customary right, because a customary right 
has to be pleaded and found. First it has to be shown whether 
it is a legal right an infringement of which gives a cause of 
action, they are not akin to trade rights, A  trader can enforce 
his„ rights in a Court of Law. A  joanda cannot do so against 
his client. The analogy o f trade-marks cannot be apjDlied to 
such rights. For a trade-mark to be entitled to protection it 
must be actually ap^Dlied to a vendible article in the market ;
Sebastian: Law o f Trade-Blarks, 5th Edn., page 33. Design 
has been defined in section 2, clause 5, o f  the Indian Patents and 
Designs Act (Act I I  o f 1911) and means any design applicable 
to any article. The design in a flag is not applicable to any 
•article and cannot be the subject of protection in a Court of 
Law. The case of Ganesh v. Bahu> Ram  (1) where it was 
stated that the flags and books of panda are the ordinary para­
phernalia or stock-in-trade o f the owner of a birt jaj^nani, is 
distinguishable, The books of the panda may be property, but 
not the flag. Moreover, the point did not arise there directly. It 
was not argued in that case whether a pa^ida has any property 
rights in a flag. The case proceeded upon the assumption that 
they carried with them a property right. The question in this 
case is whether that "assumption is correct. A pragwal lim no 
right of any kind in the land o f the ghat to  the exclusion of his 
neighbours. Husain A li v. Matukman (2). The Municipal 
Board of Gawnpore v. Lallu  (3). I  submit that if a neighbour 
usurps the seat where a panda sits it is not the infriagement of 
a  r i g h t ,  much less the usurping of a flag.

Dr. Kailas Nath Katju, (for The Hon’ble Pandit Moti Lai 
Nehru), was not called upon to reply .

PiGGOTT and Kanhaiya LaL, JJ. The, parties to this 
litigation are p ’ag'wfe, that is to say, members of a certain 
class of priests, whose occupation it is to receive pilgrims at the 
sacred confluence of the waters at Allahabad and to assist them 
in the due perforBiance of the ceremonies attendant on their

a )  (1914) I. L, 87 AIL, T2. (2) (18SS) 6 AH., m  :
(3) (1898) I  L. R., 20 AH., 200.
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bathing in these sacred waters, more particularly on the occaaion
---------------  of certain festivals generally revered. The findings of the courts

below are in substance as follows. One Sri Kishan was a pragwal 
Emk’ kL this particular business. He used a flag with a

certain emblem, which flag was fixed at the spot where at any 
particular time he had taken up his post on the river bank, as a 
means of identification for the benefit of the illiterate pilgrims, 
a sort of notice that if they came to the spot indicated by that 
flag they would find there Sri Kishan, pragwal, the descendant 
and successor by inheritance to the rights of a line of pragwals 
with whom it had been customary for any particular pilgrim and 
his family for generations past to deal on the occasion of their 
visits CO the sacred confluence. Sri Kishan died many years ago, 
and hia rights, whatever they were, passed to his widow, 
Musammat) Kesar. The defendant, Beni Madho, was a confidential 
servant or attendant of Sri Kitshan and continued to serve the 
■widow in the same capacity. His position was so far changed 
“by the death of Sri Kishan that, Musammat Kesar being unable 
personally to minister to the wants of the pilgrims, he was in a 
position to undertake that duty; but according to the finding 
which we must accept in second appeal, he did so as her agent 
and representative. Musammat Kesar died in 1915, and the 
plaintiff, Hira Lai, is the nearest reversioner under Hindu law 
to the estate of Sri Kishan, whatever that estate may be. The 
plaintiff claims the right to take over, if we may so express it, 
the business which had been carried on by Beni Madho as the 
agent of Musammat Kesar. He complains that his efforts to do 
so have heen obstructed by the defendant. There has been a 
previous litigation, we may remark, in connection with an attempt 
made by Musammat Kesar to transfer certain houses to Beni 
Madho by way of gift. The essential fact upon which this suit 
is based is that, when the plaintiff takes his seat beside the 
waters in the neighbourhood of the confluence and sets up the 
flag which was used by Sri Kishan as his emblem, he finds the 
defendant, Beni Madho, also seated somewhere in the neighbour­
hood using a similar flag. There is a plea in the memorandum 
of appeal before ua against the finding of the courts below that) 
the flag used by Beni Madho is a colourable imitation of that
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used by Hira Lai, but we must accept the clear find ing  of the
lower appellate court on this point. W e must take it tiiat L h e ----------------
flag set up by Beni Madho is calculated to misleaa pilgrims into
the belief that he, and not Hira Lai, is the succeasor and rep re- _^ Hiea Lal.
sentarive of Sri Kisban. The one substantial point which has 
been argued before us is whether, upon these facts, the plaintiff 
has a cause of action against Beni Madho. The right in virtue 
of which the plaintiff brings this suit is one of a kind generally 
d.escribed by the expression ‘ birt jajmani.' It would be easy 
to cite cases in which a right so described, to receive otferiagd 
from pilgrims visiting a particular shrine, has been recognized 
by the courts in. this province, and by this Courc, as of the nature 
of property, as being enforceable by suit, as being generally 
heritable and sometimes as being transferable. We have to 
consider what the particular right of birt jajmani means in 
connection with the ceremonial bathing at the confluence of the 
rivers at Allahabad. Obviously no particular pilgrim can he 
compelled to seek the ministrations of any particular priest. It 
has been suggested also that no suit would lie by any particular 
priest against a pilgrim who had accepted his ministrations for 
the recovery of any particular fee.. This latter argument, 
whether well founded or not, is of no practical consequence. As 
a matter of established custom the pilgrims who accept the 
ministrations of a particular priest in connection with their 
ceremonial bathing do pay him some remuneration for his services,
Probably they would be too much afraid of the possibility of his 
calling down upon them the divine displeasure if they refused 
payment of whatever the customary fee may be.' Now it is 
beyond question, that is to say, it is apparent from the 
evidence on this record, ib does not seem to have been seriously 
denied in the pleadings, and it would not be difficult to quote 
decisions of this Court which proceed on the assumption, that 
particular pilgrims are in the habit of seeking out particular 

priests, or the descendants or representatives of some particular 
priest with whom they know that their family has dealt for 
generations. It may be that a pilgrim has greater faith in the 
due performance of all necessary ceremonies, and therefore , in 

the religious benefit) derivabie from the eeiemoniai bathirig, i f
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he knows that it has been performed under the guidance and 
with the help of the prayers and ministrations of the represent- 
ative of the priest with whom his family lias been in the.habit of 
dealing. The question then is simply whether the plaintiff is 
entitled to restrain Beni Madho from making use of an emblem, 
when such use in effect serves as a notice to the illiterate pilgrims 
that Beni Madho is the representative and successor of Sri 
Kishan, whereas such representative capacity belongs in law 
to the plaintiff; Hira Lai. The nearest case to the present, 
that of Qanesh v. Babu Bam  (1), decided by a Bench of this 
Court of which ODe of us was a member, proceeds on the assump­
tion that the bir  ̂ japnani right o f fvagwals at the sacred 
confluence of the rivers at Allahabad is a right both heritable 
and enforceable at law. It is quite true that this point was not 
specifi-eally augued in that case^but the decision proceeds on the 
assumption that this was so. W e have been referred to two other 
casesj Musa'in Ali v. Matulmmn (2) and Tim Munioipal Board 
o f GawniJore v. LciUu (3), in which the question in issue was as 
to the right of certain priests to make use o f a particular parcel

■ o f land to the exclusion of all other persons. In the former 
case the right was claimed as against a lessee o f the Municipal 
Board of Benares and in the latter case as against the Municipal 
Board of Oawnpore. The decision of this Court in each case was 
that the plaintiff had failed to establish any right in the soil. 
N 0 question arises in the present case as to the right of the 
plaintiff or of any other 'pragwal to occupy any particular parcel 
of land» Indeed, as thus stated, the question could never arise, 
in view of the notorious fact'th a t the rivers are continually 
shifting their course, that the whole appearanoe of the sacred 
confluence may be altered and its locality shifted very consider­
ably between one year and another. W e are not concerned in 
this case with any question that may arise as to the relative 
rights o f to establish themselves nearer to the sacred
confluence itself on any particular festival, or on any other 
ocoasion. Such a question can be dealt with i f  and when it 
arises. In  the present case the question is simply whether the 

(1) (1D14) L  L. a ,  37 AH., 72. (2) (l888) I. L. JR., 6 All.» 39

(3) (1808) I. L. B., 2Q All., 200.
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1920plaintiff has or has not a right to carry on a certain business in 
or about a particular locality, and whether the defendant has or ^ ^
has nou given him a cause of action by unlawful ititerference with iragwal

his conduct of that business. W e thiat that these questions hika '̂lid
must be answered in the affirmative. This appeal, therefore, fails 
and we dismiss it with costs.

Appeal dismissed.
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Before Mi'. Jastiae Tudball and Mr. Jastiue Sulaiman.
N A N D  KUNVYAR ahd oxh b es ^ D eiten daots) v . SU JA N  S lN G Ii (P d a in t i i 'f ) .  ^

Civil Prooedure Gods ('19Q5J, orde>" X XXi V,  ride S—Viior and mhseg_mnt May, 2,1.
mortgages— Suit and aals of mortgaged, properly hu prior mortgagee—Sub-  -------- -̂------
seg'U67it suit for sale by puisne mortgagee n o t ' impleaded in former 
Court not competent to extend lime limited for ■payment o f  purchase money 
to auction purchaser.
Held that a suit by a puisne mortgageej who hiid not been made a party 

to the prior mortgagee’ s suit in the coui’i-ia of which the mortgaged property 
bad been sold by iiuction, to pay ofi the aaotion purchaser and bring the mort- 
gaged projerty to siile, is uot, quoad the auction puL'ohaser, a suit for redexnp- 
tion, and the Court has no power under order SXX17, rule 8, to oxtend tlio 
time limibed for payment of whatever may have been found due to the auction ■ 
purchaser Kalian v. Sadho Lai (1) dlstiaguished. Idumba Farayan v.
P(Si7ii 22(3(2̂ 4 (2) dissented from.

The facts of this case are fully stated in the judgm ent o f the 
Court

Mr. J . M. B anerji, for the appellants.
Babu Piari Lai Banerji, and Munshi Panna Lai, for the 

respondent,
T udball and S ulaiman, JJ. i— This is a defendant’s appeal 

which has arisen out of a mortgage suit on an application by the 
decree-holdjr for a final decree. The facts are as follows ; —

Two persons, Hari Siugh and Sahib Singh;, on the 22nd of 
June, 1871, created a simple mortgage over the property in suit 
in favour of one Sujan Singh (not the present respondent). On 
the 17th of March; 1876, they created another simple mortgage 
on uhe property in favour o f one Lachcho On the 27th of July*
1878, Sujan Singh sued upon his mortgage without impleading 
Laohcho, the puisne mortgagee. The property was finally put

First Appeal No. 39S of 10i7j from a deoi'se of Shamsuddin Ehan,
First Additional Subordinate Judga of Aligarh, dated the 20th, of Apcili 4,917^;

(1) (1912) L L. R., 35 AIL, 116. (2) (3.920) I. L, 43 Ma(J., 357.


