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1592 Allowing the appeal in part, I x,vould sub.stitute for' thue
- decree of the court below a decree for Rs.‘7,398 and direct
“SRQ;O?;‘;‘S?“ that the plaintiffs do pay the costs of the defendant company
Mizrs Cox- - jn both courts.
paxs Lp. Kaxmatva LA, T. :—1I agree in the order proposed.
Base Troias By map CounrT.—The appeul is allowed. AA_ flecree for
ff\irf‘f:: L. 7,308 will be prepaved in favour of thg plaintifl company.
‘ The plaintiff company will pay the costs of the Tast Indian
Railway Company in both courts.

Appeal decreed.

Before 8&ir Grimacond Mears, Knight, Chief Justice, and Mr. Justice Piggoli,
VMAHADED TPRABAD avp oraens (Derundayes) v. DHIRAS BINGE (Vnax.
1922 o TIrT).*

J“M’_z{'__. Mortgage by - conditional sale—Interest—No specific provision. for post diem
interest—Right of mortgagee to claim interest post diem, at contractual
rate.

A mortgage by conditionsl sale provided for the puyment of the mort-
wnge money on u certain specified date. It also provided for the rate of
interest which the mortgage money was to bear. Buf there was no separate
provision as to interest posi diem.

Held, on suit for foreclosare brought some years after the expiry of the
terin of the mortgage, that the mortgagee wus entitled to claim inferest at
the rate stipulated for in the bond up to the date of suit. Mathuro Das v.
Raja Narindra Bahadur (1), Bindesri- Natk v. Guange Seren Sohu (2) and
Sarale Dasi v. Jogendre Narayan Basu (8) referved to.

THis was a sub for foreclosure of a mortgage by condi-
tional sale. ’

The main guestion in the suit was whether the plaintiff
was enfitled to get post diem interest, and, if so, whether at
the rate stipulated for in the bond or any other. The court
of first instance held that the plaintiff was entitled to interest
up to the date of puyment at the contractual rate, even though
there was no express provision for this in the bond, and
decreed accordingly.

The defendants appealed.

Dr. Surendra Nath Sen, for the appellants, contended
that the plaintiff was not entitled to charge compound interest
alter the date fixed for payment. He further contended that
if the plaintiff be held entitled to such interest by way of
damages after the date fixed for payment of the mortgage, the
claim wonld be barred by limitation.  He commented apou

. Tirst Appeal No. 165 of 1920, from a decree of Takshmi Narain,

~ Additional Subordinate Judge of Cawnpore, dated the 98th of February., 1920.
(1) (1896) I, 1. R., 19 All., 89. )

(2) (1897) I. L. 1., 20 AllL, 171.
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the case of Mathura Das v. Raja Navindra Bahadur (1). He

referned also to the case of Chajmal Das v. Brij Bhukan- Lal-

(2) which, he submitted, governed the case.

Munshi Girdhari Lal dgarwale (with Mr. B. k.
0’Conor), for the respondent, cited the following cases in
support of the judgment of the Subordinate Judge :—

Sarda Dasi v. Jogendra Narain (8) and Bindesri v. Ganga
Saran Sohu (4); and contended that there were no words in
the docuwment which confined the running of interest to the
period of five years. .

Dr. Surendra Nath Sen was heard in reply.

Mears, C. J., and P1georT, J. :—The guestion which is in
vontroversy hetween the pavties in this appeal is whether in a
‘mortgage by way of conditional sale the mortgagor is bound to
pay interest at the agreed rate from and after the duy upon
which he should have discharged his obligations under the
deed. In other words, is interest during the post diem period,
though not expressly provided for, to be calculated under the
particular provisions of the deed at the same rate as that stipu-
lated for during the agreed period of the currency of the bond?

The position very shortly is as follows :—The borrower
shonld have repaid, but did not repay, the principal and
interest in December, 1907, and though certain payments of
interest were made, the account at the commencement of this
action on the 20th of October, 1919, showed that Rs. 8,000

principal and Rs. 10,581 interest were due. This was based -

upon the calculation that the express stipulation as to interest
covered the whole period from the 8th of December, 1902,
down to the date of the institution of the suit. Whilst it is of
course proper that we should refer to and pay regard to decided
cases, the main and important matters for our consideration
are the exact terms of the document itself. When those have
been considered, it is proper to see whether there are any
decided cases so similar in their terms that the canons of
construction that have been used by other courts will be of
assistance to us. If so, it is our duty to avail ourselves of them.

The document, dated the 8th of December, 1902, was
-executed by Mathura Prasad, who was the father of the defen-
dants (appellants). It stated that he had for a period of five

(1) (189) I L. R., 19 AlL, 89.

(@ (1895) T..T.. R, 17 All., 511
(3) (1897) 1. L. B., 25 Calc., 26 (248);
(4) (1897) L. L. R., 20 AlL., 171 (180).
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a0 vears mortgaged without possession a certain property in lien
”,_E of Rs. 8,000 to Raja Dhiraj Singh, that the money wus to be

' ‘*‘II,A“ADEO applied in satisfaction of u decree, and then follow the words
RABAD -

B. which have given rise to this question :—
Iéam“ It is covenanted that I shall continue to pay interest ut the rate of
INGH.

11 annas per cent. per mensem annually, In ense of defanlt in poyment of
interest, il shall be added to the principal, und [ shall pay Lilerest thercon
us well ab the aforesaid rate. I, or my heirs, or representatives, shall have
no objection to it, nor shall T mortgage or sell the property to any other per-
gon until the payment of the mortgage money . . . In case of breach of
promise and expiry of the stipulated period, the mortgagee shall become the
ahsolute owner of the property mortgaged, and, I, or my heirs, or representa-
tives, shall have no objection whatever . . . Bub if in any year I pay
gomething towards principal in addition to the amount of interest, it will be
not less than Rs. 500, I have, therefore, executed these few presents by way
of & mortgage-deed by conditional sale, so that they may stand as authority
and be of use when required.

The first point which stands out clearly is that for five years
the rate of interest was defined with precision. Nowhere in
the document is there any direct reference to what was to
happen as regards- interest if the mortgagor did not pay
punctually or if in that event the mortgagee abstained from
taking any proceedings for foreclosure. As regards default in
payment ol interest during the period between 1902 and 1907,
he stipulates that he will not offer objection to interest being
added to principal, and interest being paid on both, and in the
same sentence he couples np a promise not to mortgage or sell
the property to any other person until the payment of the
mortgage money. A few lines above he had agreed to
* eontinue ”’ to pay interest at the rate of 11 annas per cent.
per mensem anuually. : ‘

It is difficult to believe that the parties could have had any
other intention than that if the mortgagor failed to pay in
December, 1907, the stipulations in the deed would remain in
force and that the mortgagor would be bound to continne to
pay interest at the agreed rate, calculated up to the time of
tender or payment of principal and interest or the institution
of a suit by the mortgagee. There is no suggestion that any
lesser rate was agreed upon to come into force upon defauit.
Nor is there any logical reason to think that the mortgagee
would be willing for his money after 1907 to bear a smaller™
rate of interest. e could, on default, have commenced a
suit, but he was not bound to do so. Dr. Sen, however, con-
tends that on the 8th of December, 1907, the agreed interest at

once stopped running and that there was, as between mort-
gagor and mortgagee, a definitely ascertainable debt, and that
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from that date the lendér acquired a new and different right, 1939
namely, the right to bring a suit for foreclosure. We do not BT
agree.with this interpretation of the document and we are of  Prasap
opinion that the mortgagee’s rights as regards principal and P
interest, as apart from proceedings against the property, con-  Smven.
tinued. The first case to which we may refer is that of
Mathura Das v. Raja Narindra Bahadur (1). In that case the
material words of the deed were that the amount of the loan in
full, principal as well as interest, wonld be paid within a year.
Tt is said in the deed :— '

* Until the payment in full of this amount, principal and inferest, I
shall not transler either directly or indirectly the mortgaged property to any-
(-]11115;’[?] and i T do, sueh a transter shall be deemed to be false and inadmis-

- No payment was made, and some eight years after the

deed the suit was commenced for the nsnal mortgage-decree.
The Subordinate Judge passed a decree for the sum of
Rs. 22,813, Tt was the amount of the principal alone with one
vear’s interest ; and, therefore, he disallowed the claim of the
plaintiff to the remaining seven years’ interest at the rate sti-
pulated in the deed.  The plaintiff came to the High Coumrt
and the decision of the Subordinate Judge was affirmed, and in
that state of the case the plaintiff appealed to the Privy Coun-
cil. Their Lordships held, without hesitation, that although
there was no espress term carrying on the obligation to pay
interest at the agreed rate of 1-6 per cent. per mensem, that,
nevertheless, there was an obligation upon the defendant to
make that payment, and that on the ordinary construction of
the words, they were in accordance with the usual intention
of the parties to a simple mortgage. X, in the present case
under consideration, on the ordinary construction of the words
they are in accordance with the usual intention of the parties
to a simple mortgage, as we believe them to be, we shall be
coming to a right decision in holding that the defendants
(appellants) must pay after the 8th of December, 1907, interest
at the same rate as they had agreed to pay before that date.
We are of opinion that this case of Mathura Das v. Raja
-Nagindra-Bahadur (1) is a very useful authority, which gives
us clear and distinet guidance.

Now we come to the case of Bindesri Natk v. Ganga
Suran Sahu (2), another Privy Couneil case, and again from

(1) (1896) I. L. R., 13 All, 39.
(%) (1897 I. I.. R., 20 All., 171,
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a decision of this High Court. Tt possesses this additional
advantage that the decuments which came up for considera-
tion were movtgages by way of conditional sale.  When re-
ferring to the decision of this Cenrt, their Lordshipg of the
Privy Council said :—

““ Their Tordships do not think that, according. 1o the tenor of the

inarigage-deeds, it was intended thab the capibal sums should ceage to bear in-
fepest, apon the arrival of the time stipuiated Tor theiy pagent.”

Then ufier stating that the Judges of this Fligh Court
had confined their attention to a single passage i the docu-
ment, rather than taking into consideration the whole provi-
sions of the deeds, their Lordships continued —

© In the present case, by the deed of the 21st of Angust, 1875, it is
stipulated in geperal terms that interest at 18 per cent. per snnum i3 io run
npoen the principal soms advanced, without any linitation as to the peried of
its currency. And it is also stipulated that in default of punctual puyment at
the end of cach vear, the creditors are to be at liberty to freat interest as
principal and to recover it from the mortgaged property.”

Therefore, in that case there belng no express provision
a8 to what were to be the mutual rights and obligations after
the date fixed for payment, the rate of interest was held to
continue throughout the currency of the whole lability.

Tinally, we may refer to the case of Sardla Dasi v. Jogen-
dra Narayan Basp (1), In that case o mortgage-deed con-
tained a covenant to pay principal and interest at a fixed rate
in two years, and a further covenant not to transfer the mort-
gaged property until payment of principal and interest, and
also on failure of payment of interest for one yeur to treat the
amounnt after the lapse of that yesr as principal. The Cal-
cutta High Court held, following the case of Mathura Das,
that the obligation continued so long as the mortgage subsis-
ted.

We are, therefore, of opinion that having regard to the
terms of the whole document, its general tenor implies an
obligation on the part of the borrower on the making of defanlt
to be lable for subsequent interest at the rate mentioned in
the bond. There being no dispute as to the amount, we dis-
miss this appeal with costs.

Appeal dismissed.
(1y (1807) T. To. B, 95 Cule., 246.



