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1022appeal, received through the Supermtendent of the Jail, had 
bee^i finally disposed o f according' to law by the order of a Emiekor 
J udge of this CourL W e reject this petition of a^ppeal accord- 
iiigly.

Appeal rejected.

A P P E L L A T E  C I V I L .

Before Mr. Justice Lindsay and Mr. Justice Kanhahja Lai. - 
SEI GANG-AJI COTTON M ILLS COMPANY LD. (P la in t i f fs )  v .  EAST 

INDIAN BAIIiWAY COMPANY (D efen d an ts).*
Railway-—Suit for compensation in respect o f goods damaged in transit— S-ait 

brought against one company only out of several oner whose lines the 
goods passed— Offer of compensation made unconditionally by one of the 
railway companies concerned— Refusal to take delivery on refusal o f  
railway to record damaged condition— Right of sale of goods thereafter.

Certain bales of cotton were despatched from Jaipur to Mirzapiir, whexs 
they arrived in a more or less damaged condition. In  the course of transit 
the goods passed over parts of four separate railway systems. On the arrival 
of tlie goods at Mirzapur, the consignees demanded that the local raihvay 
(East Indian Eailway) officials should make a record of their condition, 
and on these officials refusing to do so, declined to take delivery. The 
qaestion of the amount of damage was inquired into by certain of the 
higher railway officials and the consignees were offered compensation, first 
at the rate of Bs. 10 and afterwards at the rate of Es. 20 per bale. The 
consignees refused tJ accept either offer and refused to remo-ve the goods, 
and these, were ultimately sold by tlie Eiiilway authorities. The consignees 
then sued the East Indian Bailway Company alone, claiming heavy damages 
on account of the alleged illegal sale of their property and also on account of 
injury to the same as ahoye described.

Held (1) that the defendants were acting within their rights in selling 
the goods when the consignees -u'ould not take delivery, and (2) that, although 
the plaintiffs w’ould not ordinarily be entitled to a decree against the defen
dants, who were not the railway company to "whom the goods were delivered 
by the consignor, unless they could show that the goods suffered damage 
whilst in their custody, on the other hand the defendants had not, ia offering 
to coiniDensate the plaintiffs, protected themsekas by m aking their oSers 
"  without prejudice,”  and they must therefore be held liable to the extent of 
the higher offer made.

But, in view of their conduct throughout, the plaintiffs were directed to 
pay the whole costs of the defendants.

The facts of this case fully appear from  the jiidgiherLt o f 
. L i n d s a y ,, J.

L indsay , J, The suit which has given rise to this apj^al 
, was brought against the East Indian Eailway Company by the 

Sl.’i &angaji Cotton M ills Company Lim ited, carrying on biiBi- 
ness at M kzapur, and the claim  was for E s. 23,980-8-6 plus  ̂
interest at Ea. 6 per cent- per annum, making a total of 

."Es.:.25,363-6-6.,;;

Appear No. I l l  of 1930, from a decree of Man Mohan Sanyal, 
Subordinate Judge of Mirzapur, dated the 31st of January, 1920.
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1S22 The suit ba;S been (lisniissed in toto by tlio Suborclina.te
Sra ”G ^  plaintiff company appeals.

\'orTON The facts of the case are that in M ay, 1918, a consign-
'̂ rl̂ KY 108 bales of cotton was booked at Jaipur, on the B om -

t'. bay, Baroda and Central India Eailway, for delivery to the 
plaintiff com pany at Mirzapur. A  portion of this consignm ent, 

CosipAisY. consisting of 54 bales, was delivered to the plaintiff com pany 
at Mirzapur on the S^nd of M ay, 1918.

On that date, it appears, the plaintiffs handed over to the 
East Indian Kail way the railway receipt for the entire consign
ment of 108 bales, and paid the full freight due, amomiting to 
Bs. 437-1-0.

The rest o f the consignment, 54: bales, was delayed in 
transit and did not arrive at Mirzapur till the 2nd of July, 
1918, on which date notice of arrival ŵ as given to the plain
tiffs. The latter, after some inspection of the goods on the 
railway premises, objected to take delivery on the ground that 
the bales were damaged, and on the 3rd o f  July they sent a 
letter (Ex. Q.) They asked the G-oods Clerk to keep the 
goods at the railw^ay goods shed pending inspection by a rail
way officer. A  telegram to the same effect was sent to the 
District Traffic Manager at Gawnpore on the same date and 
this was confirmed by letter (Exs. 10 and 22 respectively).

In this letter they inform ed the District Traffic Manager 
that from outward appearance it seemed that the bales had 
been neglected and exposed to rain and that each bale had been 
more or less damaged. Plaintiffs said they w’̂ anted inspection 
before taking delivery.

The Eailway Company agreed to have an inspection made, 
and this was carried out on the 21st of July by a Traffic In 
spector, M r. Eobinson. It  is not denied that Eobinson, after 
inspection, offered the plaintiffs Es. 10 per bale by way of com 
pensation, an offer which the plaintiffs rejected as inadequate 

, [see their letter to the District Traffic Manager, dated the 30th 
of July, 1918 (Ex, 11)1.

The plaintiffs pressed their claim for compensation at a 
higher rate and the Eailway Company then deputed an Assis-^ 
tant Traffic Manager, Mr. Dyer, who examined the goods on 
the 9th of August, 1918, and made an offer of compensation 
at the rate o f Es. 20 per bale. This second offer the plaintiffs 

; also refused by their letter of the 9th of August (Ex. 4). The 
plaintiffs in that letter said they were willing to accept B s. 30
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per bale and would take delivery if damages were paid at that j_q22
rate. The Eailway Company then arranged w ith the U pper
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India Chamber of Commerce for inspection by an expert, M r.
Vernon, the Superintendent of the E lgin M ills at Cawnpore. M ills  Co?.[- 

H e proceeded to Mirzapur and examined the goods on the y. 
morniug of the 18th of August. N o representative o f the e.^t^Ihdun 
plaintiffs ŵ as present at this inspection though notice had compaky. 
reached the plaintiffs on the evening of the. 17th of August.

V ernon, -who has been examined as a witness in the case, 
reported that the damage was insignificant, that 48 out of the 
54 bales w^ere in good condition and that 6 bales were slightly 
damaged. H e estimated the damage at 10 flb. of cotton per 
damaged bale and recom m ended compensation on this scale.

There is no evidence on the record to show that this 
report was actually com m unicated to the plaintiffs, though it 
was stated in para. 34 of the defendant’ s ;written statement 
that an offer in accordance with Vernon ’ s report was made to 
the plaintiffs on tlie 7th of September which was refused. T he 
matter is not of much importance for, as the plaintiffs had al
ready refused com pensation at E s. 20 per bale, it can hardly 
be imagined that they would have been willing to accept the 
much lower rate of damages which Vernon had assessed.

The next thing we find is that on the 9th of Septem ber,
1918, the plaintiffs sent in a claim to  the Agent o f the Eailw ay 
in a letter (Ex. 14). They demanded the cost o f the 54 bales 
at the rate of Es. 80 a maund, a total of Es. 20,837. T o  this 
was added a claim for E s. 2,925 for damages caused by the 
delay in delivery, which had led to the closing down o f the 
plaintiffs’ mills on accoimt of shortage of cotton. This claim , 
it m ay be observed, was the reiteration o f a claim  put forward 
on the 28th of June, 1918, and related to the delay which had 
taken place in the carriage o f  the goods prior to the 2nd of 
July, 1918. The third item  o f the claim made on the 9th o f 
September, 1918, Avas for Es. 218-8-6, this being one-half the 
freight o f the whole consignm ent. The plaintiffs had paid the 
whole sum due for freight on the 22nd of M ay.

It is eyident from  the language of this letter of the 9th of 
September that the plaintiffs had made up their minds to claim 
compensation on a scale they had not hitherto Gontemplated; 
in fact they were advancing a claim for the total loss o f th6 
goods. W e  find them stating that the goods had been seriously 
neglected,"that “  they had been lying in the open, rain water



1922 pouring- upon them freely for months and weeks together.”
plaintiffs further stated that after ‘ ‘ Diinnte examination 

Cotton of the stuff ”  they had arrived at the conclusion that ^the 
L?^' of the cotton had becom e seriously deteriorated,

u . It does not appear when this “  minute observation ”  was
made, and it seems rather to be the fact that no such examina- 

Compaihy. tion was ever made by the plaintiffs.
The Agent of the Eailway acknowledged receipt of this 

claim and promised inquiry, and, thereafter, a good deal of 
correspondence passed between the parties without any settle
ment being arrived at.

On the 9th of November, 1918, the Eailway Com pany 
served a notice on the plaintiffs to say that if the goods were 
not removed by a date mentioned in the notice, they would be 
sold at the plaintiffs’ risk. The plaintiffs refused to com ply 
with this notice, and eventually the Eailway sold the goods at 
the rate o f  Es. 117 per bale. At the hearing of the appeal we 
W'ere told by the counsel for the Eailway Company that this 
sale took place in March, 1919, and this, no doubt, is correct.

The correspondence between the parties closed with a 
letter from the Agent to the Eailway to the plaintiffs, dated 
the 28th of April, 1919. The Eailway Company refused to 
consent to further arbitration and offered paym ent to the 
plaintiffs of the sale-proceeds of the goods less any amount due 
to the Eailway.

The plaintiffs filed their suit on the 18th of June, 1919; 
and this, as has been said, has been dismissed by the court 

: below.
In  substance the findings of the Subordinate Judge are that 

the plaintiffs had no right to recover and that the Eailway 
Company was justified in selling the goods. The court held 
that the plaintiffs were in default, that they had wrongfully 
refused delivery, and that it had exercised its statutory right 
to sell the goods in accordance with law.

The Subordinate Judge was also of opinion that the 
plaintiffs had no right to compensation for damage to the goods 
as tlie plaintiffs had failed to prove that any damage took place 
on the defendant com pany’s line, and had omitted to sue the 
Bom bay, Baroda and Central India Eailway Company, to 
which the goods had been made over by the consignor.

H e also held that the item of Es. 2,925 claimed by the 
plaintiffs on account of damages resulting from the closing of
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their mills by reason of the delay in the carriage o f the second ir22 
instalment of the goods could not be awarded, as this as a ^i7~arNGA7i 
false claim on the part o f the plaintiffs.

It may be observed here that this portion o f the claim is ‘ 
no longer pressed, nor indeed could it be, for the Railw ay v. 
Company, defendant, was able to establish conclusively in the kail way 
court below that if the plaintiffs’ mills were closed down, the Comfanx 
reason “Was that there was a shortage of coal and not because 
of any delay in  the transit of the bales of cotton.

T o com e now to the appeal, it is complained that the 
court below^ did not rightly appreciate the nature of the plain
tiffs’ claim which, it is said, was in reahty a claim based upon 
the wrongful conversion of the plaintiffs’ goods by the defen
dant Bail way Company.

Speaking for m yself, I  do not see that the Judge of the 
court below was under any misapprehension regarding the 
nature of the case which the plaintiffs set up, though consider
ing the manner in which the case was set out in the plaint, he 
m ight, with some excuse, have been led into doubt.

H e has, however, in  niy opinion, dealt with the ease on 
the right lines as a whole and has definitely found that the 
Eailw ay Company ŵ as justified in selling the plaintiffs’ goods 
in exercise of the power conferred by section 56 o f the Indian 
Eailways A ct (IX  of 1890) which authorizes a railway 
administration, in certain circumstances and on certain condi
tions, to sell unclaimed goods.

In  this connection the whole question is whether the E ail
way ŵ as in the circumstances entitled to treat the 54 bales of 
cotton as unclaimed goods.

The argument urged for the plaintiffs, in substance, is that 
it W'as not so entitled. It  is contended that in the first in 
stance the Eailway Company wrongfully put obstructions in. 
the way o f the plaintiffs’ taking deliverer, and it is further 
argued that because the plaintiffs had put in a claim  for dama
ges, the Company liad no right to sell pending a settlement o f 
the claim. In  m y opinion neither of these arguments can be 

^accepted.,
. T o  iMie the plea that the Eailway Compa,ny obstruct

ed taking of delivery. W hat is the câ se of the plaintiff com 
pany on  this point?

It. is set out-in paragraphs 7 and 8 of the plaint,: wh(3re it ' 
i s : alleged that the plaintiffs sent their, men to the railway ;
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station and discovered that the bales were wet and damaged,
_________ _ and that thereupon the plaintiff com pany “  refused to take de-

livery without an inspection and a note as to the condition of 
M i l l s  C o m - the g'oods by the defendant com pany’ s servants at the Mirzapur 
I'iKv Ld. which they refused to d o .”  I f  this means that the in-

isDiAH spection referred to was inspection by the piaintifis themselves, 
CoS ni\ then the allegation is not true, for it is clear on all hands that: 

the plaintifs had ample opportunity to inspect the goods and 
did as a matter of fact inspect them. On the other hand, if it 
means that the inspection was to be inspection by the Eailw ay 
Company, then the answer to the plaintiffs’ case is that they 
had no right to insist upon an examination of the goods by  the 
defendant Eailway. There seems to have been some argument 
in the court below about the right to what is called ‘ ‘ open in 
spection ”  and the Subordinate Judge seems to have thought 
that the plaintiffs were insisting upon some such right, though 
that is denied in the 3rd paragraph of the memorandum of 
appeal.

It has been definitely settled in this Court that a consignee 
has no right to demand that the goods shall be opened and 
inspected on the Railway premises before he can be called 
upon to take delivery: Jioala Prasad d: Co. v. Qreat Indian 
Peninsula Railway (1).

But it is argued (see the plea in the 12th paragraph of 
the memorandum of appeal) that the plaintiffs had a right to 
have a note made in the Eailway Company’ s delivery register, 
recording that the goods were in a damaged condition and that 
if the com pany’ s servants refused to make sucli an entry or 
allow such an entry to be made, there was an obstruction 
amounting to wrongful refusal to deliver. Much stress has? 
been laid upon the fact that the plaintiffs had handed over the 
railway receipt to the defendant company before the second 
lot of bales arrived and it is said that if the plaintiffs had 
signed the deliver}^ register without recording that the goods 
were damaged, they would have been precluded thereafter from  
claiming damages, on the ground that they had given a clear 
receipt. This argument does not appeal to me. In  the first 
place, I  have not been shown any provision of law or any 
statutory rule which obhges a Eailway Company to make or to 
allow to be made in its delivery register any note alleging that 
goods are in a damaged condition. In  the next place, it has

(1) (1913) 11 A. L. J-, 772.
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been definitely decided by a Bencli of this Court that the plain- 1922 
tiff cannot refuse to take delivery because the Eailway Com - ’- 1 rnl SRT GANGAJI
pany reinses to make an entry m  tlieir books. There the Cotton

plainliiff’ s case was that there was a shortage in the weight o f l iT*
the goods. The Bench held tlmt the plaintiff could not insist "
upon an entry. If he had any com plaint, he was entitled to 
make his representation to the com pany in any other W'ay ; Company.
Koka B'lal v. Great Indian Peyninsula Railway (1). And, 
lastly, it is not correct to say that tlie plaintiffs V70iild have 
been barred from a suit if they had signed the delivery register 
so as to constitute what is called a “  clear r e c e ip t” ; East 
Indian Railway Company v. Sispal Lai (2).

I  am satisfied, tlierefore, that the plaintiffs cannot m ain
tain that anything done by the defendant K ailw ay’ s servants 
on the 2nd of July, 1918, anioanted to a wrongful refusal to 
deliver the goods.

As for anything which hax^pened after that date, I  can 
find no evidence of wrongful retention of the goods by the 
defendant Railway. I t  is true they kept tbe goods in their 
custody, but that was at the plaintiffs’ own request. Tlie 
Railway Company, in order to satisfy the plaintiffs, consented 
to have the goods inspected by their own officers and b^'
M r. Y ernon, but the plaintiffs cannot be heard to say that this 
was, in any way, a wrongful act on the part of the Ralhvay 
Company. After the inspections had been made and com pen
sation had been offered to the plaintiffs, it was their duty to 
remove their goods and no hindrance to removal was placed in 
their waj^

The argument pot forwa.rd on behalf o f the plaintiffs 
seems to imply that they had a right to call upon the Railw ay 
Compoi'iy to warehouse their goods until such time as the com 
pany was prepared to offer them  damages which they would 
accept. There is, in m y opinion, no warrant for such a pro
position, and it may be added that even if there w ere, the; 
plaintiffs abandoned the position completely when they "wrote 
to the Agent, on the 9th of September, 1918, claim ing not 
damages but the full price of the goods.

r  hold, therefore, that the suit for damages for wrongful 
conversion fails and that the decision of the court below on 
this point is correct. The only question which remains to be

(2) (1911) I . L . ^E., R9 Calc., 311. :
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192.̂  considered is whether the plaintiffs should be awarded any com - 
--------------- pensation for damage, to the goods.

That the goods were damaged there is no rea'son to dpnbt. 
Mim Com- Qn the other hand, it is clear that the damage was inconsider- 

able and that the claim put forward by the plaintiffs is grossly 
Easi' lurjiAN exaggerated. This is apparent from the fact that they were 

willing to accei^t compensation at the rate of Es. SO per bale.
In deahng with this matter it has to be borne in mind 

that the goods were carried over the systems of several rail- 
ways. They were made over at Jaipur to the Bom bay, Baroda 
and Central India Railway and they travelled first over the 
line under that Eailway’s control, then over the lines of the 
■Bengal ITortli-Western Railway ‘.ind of the Ondh and Bohii- 
Icliand Railway before thê *' came upon the line of the defend
ant company at Mogal Sarai whicli is only a sliort dist-.nice 
from Mirzapnr.

The Bom bay, Baroda and Central India Railway Com 
pany, with whicli the goods were booked, is no party to the 
snit, nor has any other of the above-named administrations 
been irnx^leaded as defendant. The sole defendant is the East 
Indian Railway Company.

In these circumsta.nces the plaintiffs could only recover 
damages from the East Indian Railway Company by proving 
that tlie damage was caused on its system. This is clear from, 
the provisions of section 80 of the Indian Railways Act (IX  of 
1690) and the law has been so interpreted in the case of Great 
Indian Peninsula Railway v. Sham Manohar (1).

The plaintiffs have not produced any direct evidence to 
show that, the defendant Railway Company is responsible for 
the clan.iage to their goods.

The only evidence which has any bearing on this question 
i,s the statement of Krishna Gopal Das, a witness called for the 
defendant. H e is a. clerk on the Oudh and Rohilkhand Rail
way and deposes that the 64 bales were received at Benares 
I’antomnent station on the 26th _of June, 1918, frorn the 

ortb-Western Railway (a rnetre-gauge line) and were 
tran shipped tlie same day into a w^aggon on the broad-ga.nge 
system of the Oudh and Rohilkhand Railway for despaitch to 
Mirzapur /y/d Mogal Sarai. H e deposes that the bales were 
in good condition at the time of transhipment and thafi they 
were placed in a sealed waggon.

av(l9l2) r, I., R,, 34. AIL, 423-
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If tllis statement; be true, then all t-liat can be said is that 1922
an}' damage which was caused to the goods must hâ Ye been GakgaTi
caused between the 26th of June and the 2nd of July, 1918^ Cottcn 
either on the Oudh and Eohilkhand Bail way system or on the 
system of the defendant com pany. That evidence would not \\
suffice to fasten liability upon the East Indian Bailw ay Com- 
pany. Apart from this, there remains c^ly the fact that the Compasy. 
defendant company did, on three occasions subsequent to  the 
2nd of July, 1918, offer compensation to the plaintiffs. I  
have stated above that Es- 10 per bale was offered by 
Robinson, one of the defendant com pany’s inspectors. Later 
on, another employee o f the defendant Eailway, M r. D yer, 
offered Rs. 20 per bale3 and, lastly, there was the very much 
reduced offer made after the inspection by M r. Vernon on 
the 18th of August.

The question is whether these offers constitute an acknow
ledgm ent of liability on  the part of the Railw ay Com pany 
which would justify an award o f damages.

In  paragraph 9 of the written statement the plea of the 
defendant com pany is that these offers were made in order fco 
lead to a settlement out o f court, but neither Eobinson nor 
Dyer has been examined,* so it is not possible to say w he& er 
the offers were made “  without prejudice,”  nor have we been 
referred to any documentary evidence on the point. I  have 
considered this point carefully and am disposed to hp|d that 
the Railway Company has acknowledged liability.

As to the amount of damages I  think a fair sum is at the 
rate o f Es. 20 per bale offered by Dyer. It  is true that the 
expert evidence of M r. Yernon would, if ncrej^ted, show that 
this offer was in excess of what was really claimable. But 
V ernon ’ s inspection was not made till the 18th of August, m ore 
than six weeks after the goods had arrived at Mirzapur'— a 
fact which must be taken into accoiint when estim ating the 
value of his report.

I  would, therefore, allow the plaintiffs damages to the ex 
tent of Rs. 1,080. The plaintiffs are not entitled to return of 
the freight; for the goods were carried to their destination.
They are entitled to the sale-proceeds o f the goods at the rate 
of E s. 11'? per bale.

There should, therefore, be jndgment for E s. 7,398 in all, 
but the plaintiffs having been in the wrong throughout, rauBt’ 
be made to pay the defendant com pany’ s costs in both courts.
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Allowing the appeal in  part, I  would substitute fo r  tli6
----- --------- decree of the court below a decree for Es. 7,398 and /lirect

that the plaintiffs do pay the costs of the defendant com pany 
Mills Com- in both courts.
i-an^^Ld. K a k h a iy a  L a l , J. I  agree in the order proposed.

Bast iNDiAii Bi'THE C ouE T .— The appeal is allowed. A decree fo r
K b. 7 ,3 «8  will be prepared in fa v ou r of the plaintiff com pany. 
The plaintiff company Avill pay the costs of the East Indian 
■Railway Oompany in both courts.

Appeal decreed.
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Before Sir. Mears, Knight, Chief Justice, and Mr. Justice Pigrjott.
MAHADEO PIIASAD adv othebs pEPEiiDAiiTa) c. DHIBA3 SIN G H  (I’lain- 

1932 " TliiT').*
Mortgage hy conditional sale—Interest--N o specific provision for post diem 

mterest— Rirjht of mortgagee to claim interest post diem, at contractual 
rate.

A mortgage by condi,ti(jjuil i5aie prnvicled for the payment of the ujort- 
gjige money ou a certain Bpeciflecl date. It also provided for the rate of 
interest which the mortgage money -nas to bear. But there -was no separate 
jirnvision as to iiTfcerest -post diem.

Held, on suit for foreclosure, brought some years after the. expiry of the 
lerm  of the mortgage, that the mortgagee vvd.s entitled to claim interest at 
the rate stipulated for iu the bond up to the date of suit, tiatliurn Da.  ̂ v. 
Raja Narindra Bahadur (1), Bindesri Naik v. Ganga Saran Sahu (2) and 
Sarala Dasi v. Jogendra Narayari Basu (3) i’efan'ed to.

T h i s  was a suit for foreclosure of a mortgage by condi
tional sale.

The main question in the suit was whether the plaintiff 
vviis entitled to get post diem  interest, and, if so, w'liether at 
the rate stipulated for in the bond or any other. The court 
of first instance held that the plaintiff was entitled to interest 
up to the date of payment at the contractual rate, even though 
there was no express piwisiGn for this in the bond, and 
decreed accordingly.

The defendants appealed.
Dr. Siirendm Nath Sen, for the appellants, contended 

that the plaintiff was not entitled to charge compound interest 
after the date fixed for payment. He, further contended that 
if the plaintiff be held entitled to such interest'by way. o f 
damages after the date fixed for payment o f the mortgage, the 
I'laim -would be barred by limitation. H e commented upon

fronT7~decree of Lakshmi N a^rtT  
Artditjoual Subordmate Judge of On,wnpore, dated the 2Sth of E’ebruary. 1920

(1) (1896) I, I j. R., 19 AIL, 39.
(2) (1897) I. L. E ,, 20 AJJ., 171.
(3) (1897) I. li. B., 25 Oalc., 2^6.


