
714 THE INDIAN LAW RBP0ETi3, [ v o l . XLIV.

19-22

Kammu

M u SAMMA!T
B’A-HIMA.S.

plaintiff had brought a suit in the cou rt of a M im sif in  which a 
question of title was raised. The question of title was decided 
against him  and, on appeal to a Subordinate Judge, the deci
sion was affirmed. Their L ord B h ip s held that th e  fin d in g  did 
not operate as res judicata when the same question was raised 
in  the court of the Subordinate Judge in his original jurisdic
tion. jProm that it can only, in  onr opinion, b’e inferred that’ 
the com petent court to which reference is made in section 11 
of the Code of Civil Procedure is the trial court and that it 
does not aftect the question whether the decision is a decision of 
an appellate court or whichever the appellate court m ay be. 
This view is supported by the decision o f their Lordships of 
the Privy Council in  M isif Raghohar Dial v . Rajah Sheo  
Baksh Singh (1) an d  by the view  which was adopted by the 
Calcutta H igh Court in Bharasi Lai Ghowdhry v . Sarat Chun- 
der Dass (2) and Shiho Eaut v, Bahan Raut (o) and by th e  
Bom bay H igh Court in Maluhhai Ladhahhai v. Sursangji 
Jalamsangji (4). W e  decide therefore that the question is not 
barred by res judicata. This was th e  only point b e fo r e  us. 
As th e  lower appellate court allowed the appeal on a 'prelim i
n a ry  point and th e remaining points h ave not b e e n  decided, we 
set aside the District Judge’ s decree and sen d  back th e  appeal 
to his successor to be reinstated under its original num ber and 
determined on its merits according to law. Costs here and 
hitherto will abide the result.
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Before Mr. Justice Stuart and Mr.. Justice Sulaiman.
EOSHAN I jAL AND oTHEES (P la in t i f f s )  ■». L A L liU  and o th e r s

' 'V ^

Execution of decree—AttacJiment— Mortgage—Execution of mortgage pending 
attachment under : a . simple m oney decree— Civil Procedtite Code, 
section M iGrdef X X I , rule 66.

During the pendency of an attachment in execution of a simple money 
decree the judgment-debtors executed a mortgage of the attached property. 
The jjroperty was put up to sale and was purchased hy the decree-holders. 
At the time of sale the mortgage was notified under order X X I, rule 66, of 
the_ Code of Civil Procedure. The mortgagees then brought a suit to enforce 
theii' mortgage agaiaet the decree-holders auction-purchasers.

Held that the notification of the mortgage at the time of sale did not 
prevent the aaction-purchasers from disputing its validity, and that in view

Second Appeal No. 686 of 1921, from a decree of I. B . Mandle, 
Distriot 'Judge of Gawnpore, dated the 29th of January, 1921, reversing a 
decree of Ganga Prasad Varma, Subordinate Judge of Gawnpore, dated 
the 30th of July, 1919. /

(1) (1882) I j. B .,
(2) (189g) I . L . E ., 23 Calc., 415.
(3) (1908) I. L . E „  S5 Calc., 353,
(4) (1905) I . li' E -, 30 Bom,, m



of section - 64 of - the Code of Civil Procedure the mortgage was of no effect k j9o
as agcainst them. Dinobundhu Shaw Ghotodlirij v. Jogmuya Dasi (1) and "_____
Abdul Rashid v. Gafpo Lai (2) distinguished. E o «h a n  Lax.

T h e  fa c t s  o f  th is  c a s e  a re  f u l ly  s ta te d  in  th e  ji id s 'n ie n t  o f  
th e  C o u r t .  L allu.

D r. Kailas Nath Katju, for the appellants.
Babii Piari Lai Banerji, for the respondents.
Stuaet and Sulaiman , JJ. :— This is a plaintiffs’ appeal 

arising out of a suit for foreclosure on the basis of a mortgage- 
deed, dated the 30th of August, 1907. It appears that the 
defendant held a simple m oney decree, in suit N o. 192 o f 1898, 
which was in execution. On the 30th of July, 1907, the pro
perty in dispute in this case was attached in execution of the 
simple money decree; while this attachment was subsisting, 
the judgm ent-debtor, on the 30th of August, 1907, executed 
the mortgage-deed which is the subject-matter o f dispute in 
this appeal. On the 20th of August, 1908, the subsequent 
mortgagee seems to have made an application to the execution 
court, praying that his mortgage should be notified. An order 
of the 14th of N ovem ber, 1908, passed by the execution court, 
shows that inasmuch as no objection was preferred, notifica
tion was ordered. The property was put up for sale on two 
occasions, but those sales were set aside. On the 20feh o f  .
August, 1909, the property was again put up for sale and was 
ultnnately sold to  the attaching decree-holder him self for a sum 
of Es. 1,800. The subsequent mortgagee has now brought a 
suit to enforce the mortgage of the 30th of August, 1907, and, 
on behalf of the defendants, it was contended that inasmuch as 
this mortgage-deed had been executed at a tim e w hen the 
attachment under the decree in suit N o. 192 of 1898 was in 
force, the mortgage was invalid and unenforceable as against

■ the defendants.
The court of first instance held that the attaching decree- 

holder had in no way been prejudiced by the execution of this 
mortgage-deed and that the attachment was no bar to the 
validity of this mortgage.

On appeal the learned District Judge was o f opinion that 
-4fo»fiaintii]fs were not entitled to enforce their mortgage as 

against the defendants who have purchased this property in 
execution of a decree under which the prapierty was iin»ier 
attachment at the time w hen the mortgage-deed was executed

(1) (1901) L L. B., 29 Calc.
(2) (1898) L  L . E ,, 20 All., 421.
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1922 The pUiintift’s have c-oiae up l̂ o this Courti in second
appeal, and, on their behaltVit is argued that the finding of the 

«. learned District Judge is not correct. It is contended on their
Lallu behalf that inasmuch as the defendants had fnll notice of ihe

existence of the plaintiffs’ mortgage, they are estopj)ed now 
from saying that that mortgage is not valid. In  the first place, 
there is nothing on the record to show that any notice was 
actaally issued to the decree-holder on the application of tiie 
20th of August, 1908. In  order to succeed on a plea o f estop
pel, it w::is obviously incunihent on the plaintiffs to prove tliis. 
In the second place, the f>roceeding relating to the notification 
of the mortgage-deed was merely a, proceeding under order 
X X I , rule 66 of the Code of Civil Procedure, and the order 
passed in that proceeding can in no way be conclusive as to 
the validity of the mortgage which was going to be announced.

It is next contended that under section 64 of the Code of 
Civil Procedure the mortgage is not absolutely void, but that it 
is valid so long as the attaching decree-holder was not preju
diced. It is true that under the new Act this section has been 
slightly altered. In  the old section 276, the words “  during 
the continuance of the attachment ”  were too wide and m ight 
have made all transfers “  during the pendency o f the attach
ment ”  absolutely void. Under the new Code, however,
that expression has been substituted by the expression “  con
trary to such attachm ent,”  It  is clear, therefore, that a 
transfer during the pendency of the attachment would be void 
only as against all claims enforceable under the attachment. 
It cannot be disputed that it was open to the attaching decree- 
holder to ignore the subsequent mortgage and to proceed to sell 
the w hole property and not only the equity of redem ption, and 
that if he did so, the au ction-purcha ser wou Id get the whole 
property free from the incumbrance, the mortgage not creating 
any lien on the property sold. There is nothing to  show that 
the property sold was anything less than the absolute interest 
in it, and there is nothing to show that it was only the equity 
'of redemption, subject to the subsequent mortgage, w hich was 
put up for sale and purchased by the defendants. -

The learned advocate for the appellants has strongly relied 
on the case of Dtnohimdhu Shaw ChotDdhry v. Jogm aya Dasi 
(I j, In that case there W'ere, first of all, two previous m ort- 
gage-deeds and tlie equity of redemption was attached in

(1) (1901) I. L . B ., 29 Calc., m
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execution of a money decree. W hile the propertj^ was in tHe 1922
course of being sold, a third mortgageAvas created bj" the m ort- 
gagor in lien of the amount due under the previous m ortgages. v.
The anction-purchaser, in execution of the m ortgage-decree, Lallu.
claimed that the provisions of section 276 of the Code rendered 
the subsequent mortgage wholly void as against him . Their 
Lordships of the Privy Council, however, held that inasmuch 
as tile intention of the parties was to keep alive the earlier 
Jiicrtgages, it was impossible to hold tliat the effect of that 
section was to give an execution creditor an imincuml^ered fee 
simple, instead of an equity o f redemption, against the inten
tion o f the parties. In our opinion that case is clearly dis
tinguishable from the present case. The case o f Ahdul Rashid 
V . Gappo Lai (1) is also clearly distinguisliable because in that 
case the subsequent mortgage was held to 1)e valid only in 
respect of that excess share which was not legally saleable i n " 
execution of a prior decree. Tlie case of Lala BJiagwan ^Das 
V . A'fimad Jan (‘2) was a case whei'e ultimately the subsequent 
mortgage was not upheld. B ut it was clearly pointed out in 
that case that under order 21, rule 66 of the Civil Procedure 
Code, if a rnortgage-deed is notified, that notification is in  no 
w-ay conclusive, as between the decree-holder or the purchaser 
on the one hand and the holder o f the incumbrance on the : 
other, as to its validity, and it “was pointed out that wlrere a 
sale is not effected subject to a mortgage, but the mortgage is 
simply notified at the time of the sale, the auctiompurchaser 
is not estopped from  questioning the validity of the mortgag’o.

It is next contended that the mortgage-deed in  dispute 
was executed in order to pay off the m oney due to another 
attaching creditor, nam ely, Sheo Mukh R ai, and that, there
fore, this mortgage ŵ as valid. In  the first place, this point 
was not taken before the learned District Judge, and we have 
no pronouncement of his opinion on tliis point. In  tlie second 
place, Sheo M ukh Bai did not hold any decree for sale. H e  
was a simple-money decree-holdef, and as soon as his amount 
was paid out o f court,: the attachment ceased t o ’ exist, and we 
are of opinion that that fact cannot in any way help the 

^•fjpsllants. In  our opinion the view tafeen by the learned 
B istrict Judge on this point was correct. The appeal there
fore fails a lid is dismissed witlV eosis.

A p p e a l d u m i ^ f i r f l ,
(1) (1898) I. Jj. Km 20 All.. 421.
(2) (BIS) 86 M an  Oases, 732,
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