
ULLAH.

.1922 c la im  a n y  cost o f  th e  im p ro v e m e n ts  m a d e  b y  h im ;  b u t i f  he
has re b u ilt  any fa lle n  p o r tio n  in  ord er  to re ta in  th e  in co m e  

Amba w h ich  w as derivable  fr o m  the sa m e , h e  can  le g it im a te ly  g e t the
co s t  th e re o f an d  ch a rg e  th e  sa m e o n  th e  p ro p e rty  in  c o n n e c t io n  
w ith  w h ich  such  e x p e n s e  w as in cu rred . I n  o th e r  re sp e cts  th e  
m o rtg a g e e  ca n  o n ly  c la im  a r ig h t  to  rem ov e  th e  m a ter ia ls  o f  
a n y  im p ro v e m e n ts  w h ich  ma^^ h a v e  b e e n  m ade b y  h im , u n less 
th e  p o r tio n s  so im p ro v e d  are su ch  as can  be  a llo tte d  to  h im  
w h e n  a p a rtition  takes p la ce , w ith o u t  im p a ir in g  th e  r ig h ts  o f  
th e  p la in tiff. B u t in  n o  ev en t h e can  c la im  th e  co st th e re o f 
fro m  th e persou s w h o  h ave  acq u ired  th e r ig h ts  o f  th e  m o r t ­
g a g ors  th ere in .

T h e  appeal is , th e re fo re , a llo w e d  an d  the su it x 'em anded 
to  th e lo w e r  ap pella te  co u rt wath a d irection  to  re a d m it  th e 
ap pea l under its  o r ig in a l n u m b e r  an d  to  d isp ose  o f  it  in  a c c o rd ­
an ce  w ith  th e d ire c tio n s  ab ove  g iv e n . T h e  co sts  h e re  an d  
h ith erto  w ill ab id e  th e  resu lt.

Appeal decreed.
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JBefore Mr. Justice-Stuart and Mr. Justice Sulaiman.
EAMMU AND 'oTHEKS (DEFENDANTS) V.  MIISAMMAT PAH IM AN  AND 

1922 OTHERS ( P l a in t i f f s ) .*
June, 2. Procedure Code (1908), section 1 1 — Ees judicata—Fimt Court not

competent to tnj second suit..
In order that the doctrine of res judicata may appJy it is necessary 

that the trial court which passed the earlier dccisioii should ha’ve been com­
petent to try the isuit sub sequeufcly bi'oughfe.

Bajah Run Bahadoor Singh v. Mussumut Lachoo Koer (1) and Misir 
Baghobar Dial V .  Rajah Shea Baksh Singh (2) followed.

T h e  fa cts  o f  th is case  su ffic ien tly  appear fr o m  th e  jn d g -  
m e n t  o f  th e  C ou rt. ,

M m ish i Naraivi Prasad A fo r  th e  a p p e lla n ts .
M r . fo r  the resp on d en ts.
S t u a b t  an d  S u la im a n , J J . T h is  ap pea l arises ou t o f  a 

su it fo r  dam ages b rou gh t in  the fo llo w in g  c ir cu m sta n ce s  :—  
T h e  p la in tiffs , w h o  a lleged  th em selves to be  su cce sso rs  in  
in terest o f  a certa in  B a d iu , c la im ed  title  t o  a  h o u se  in  A g ra  
c ity . T h is  house h ad  been  sold to the p red ecessors  in  in te re st 
o f  the defendants in  1884. T h e  p la in tiffs  c o n te s te d  th e  v a lid ­
ity  o f  the transfer. A  previous su it h ad  b e e n  b ro u g h t b y  th e  
plaintift's against th e  d efen dan ts to  ob ta in  a n  in ju n c t io n  to

_ * Second Appeal No. 664 of 1921, from a decree of T . K . Johnston, 
District Judge of Agra, datesd the 4th, of 3?ebruaiy, 19‘21, re'versing a decree 
of Govirid Sarup Mathur, OfQciatiug Siibordinate Judge of Affra, dater? 
the 19th of November, 1919.

(1) (1884) L. R., 12 L A., 23.
(2) (1882) L. B., 9 L  A., 197.



.1022restrain them from pulling doxvn Ids house. This suit was 
brought ill the court o f the M aiisif o f Agra/ An appeal was -  
filed in the court of the District Judge who, by his appellate Kammu 
decree, fonnd in favour o f the plaintiffs’ title. The suit out Musammat 
o f which this present appeal arises was filed subsequently by 
the plaintiffe on the allegation that the defendants had never­
theless pulled down the house. They therefore claimed for 
damages against them. This suit was filed in the com’t o f 
the Subordinate Judge, Agra, the valuation being beyond the 
jurisdiction of a M nnsif. The defendants asserted title to 
the house as against the plaintiffs. The plaintiffs objected 
that the question was one of res judicata decided in their 
favour. The Subordinate Judge repelled this plea. In  appeal 
the District Judge has allo^yed it. The defendants in second , 
appeal question the correctness of the view taken by the 
District Judge.

The sole point for decision is whether the previous finding 
that title lay with the plaintiii’s is a finding arrived at on an 
issue in which the matter has been directly and substantially 
in issue in a form er suit between the same parties, litigating 
under the same title, in a court competent to .try such subse­
quent suit in which such issue has been subsequently raised 
and has been heard and finally decided by such court. There 
is no doubt as to the fact that this issue was directly and sub­
stantially in. issue in a former suit between the same parties, 
litigating under the same title, and that it was heard and 
finally decided. The only question is, can the M nnsif’ s court 
be held to be a court com petent to try the suit in which such 
issue has been subsequently raised? It  is clear that it is  not.
The view which appealed to the learned D istrict Judge was, 
however, that inasmuch as the District Judge on appeal was 
responsible for the decision , the decision must be taken to  be 
the decision o f the District Judge, and as the D istrict Judge 
was a court of appeal in the subsequent suit, no question o f 
fes  judicata could arise. H e quoted, in favour o f his view  the 
decision of the Full Bench m  BoMdslmt Y/ K ish a n .L

find anything in that decision which supports 
his view. The matter in our opinion is concluded by the 
authority of their Lordships o f the Privy Council in 
Rim  Bakadoor Singh y . Mussmm it Laehoo  Jvoe-r (2) . There a

(1) (1888) 1. L . E :, 11 Ail., m
(2) (1884) li . B ., 13 I.; A ., 23,
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plaintiff had brought a suit in the cou rt of a M im sif in  which a 
question of title was raised. The question of title was decided 
against him  and, on appeal to a Subordinate Judge, the deci­
sion was affirmed. Their L ord B h ip s held that th e  fin d in g  did 
not operate as res judicata when the same question was raised 
in  the court of the Subordinate Judge in his original jurisdic­
tion. jProm that it can only, in  onr opinion, b’e inferred that’ 
the com petent court to which reference is made in section 11 
of the Code of Civil Procedure is the trial court and that it 
does not aftect the question whether the decision is a decision of 
an appellate court or whichever the appellate court m ay be. 
This view is supported by the decision o f their Lordships of 
the Privy Council in  M isif Raghohar Dial v . Rajah Sheo  
Baksh Singh (1) an d  by the view  which was adopted by the 
Calcutta H igh Court in Bharasi Lai Ghowdhry v . Sarat Chun- 
der Dass (2) and Shiho Eaut v, Bahan Raut (o) and by th e  
Bom bay H igh Court in Maluhhai Ladhahhai v. Sursangji 
Jalamsangji (4). W e  decide therefore that the question is not 
barred by res judicata. This was th e  only point b e fo r e  us. 
As th e  lower appellate court allowed the appeal on a 'prelim i­
n a ry  point and th e remaining points h ave not b e e n  decided, we 
set aside the District Judge’ s decree and sen d  back th e  appeal 
to his successor to be reinstated under its original num ber and 
determined on its merits according to law. Costs here and 
hitherto will abide the result.

. 1923 
Juna, 2.

Before Mr. Justice Stuart and Mr.. Justice Sulaiman.
EOSHAN I jAL AND oTHEES (P la in t i f f s )  ■». L A L liU  and o th e r s

' 'V ^

Execution of decree—AttacJiment— Mortgage—Execution of mortgage pending 
attachment under : a . simple m oney decree— Civil Procedtite Code, 
section M iGrdef X X I , rule 66.

During the pendency of an attachment in execution of a simple money 
decree the judgment-debtors executed a mortgage of the attached property. 
The jjroperty was put up to sale and was purchased hy the decree-holders. 
At the time of sale the mortgage was notified under order X X I, rule 66, of 
the_ Code of Civil Procedure. The mortgagees then brought a suit to enforce 
theii' mortgage agaiaet the decree-holders auction-purchasers.

Held that the notification of the mortgage at the time of sale did not 
prevent the aaction-purchasers from disputing its validity, and that in view

Second Appeal No. 686 of 1921, from a decree of I. B . Mandle, 
Distriot 'Judge of Gawnpore, dated the 29th of January, 1921, reversing a 
decree of Ganga Prasad Varma, Subordinate Judge of Gawnpore, dated 
the 30th of July, 1919. /

(1) (1882) I j. B .,
(2) (189g) I . L . E ., 23 Calc., 415.
(3) (1908) I. L . E „  S5 Calc., 353,
(4) (1905) I . li' E -, 30 Bom,, m


