
1922 iiafciire of a simple money debt or liability, not amounting to a
'— -------— charge on any portion of the property which was mider the
D a lii^ S in g h  Qf Court of W ards.

K h u e s e e d  I ji the lower appellate court no other plea was pressed.
W e allow the appeal accordingly and, setting aside the decree 
of the lower appellate court, restore that of the court of first 
instaiice with costs.

Appeal decreed.
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Before Mr. Justice Stuart and Mr. Justice Kanhaiya La!. 
AMBA PEASAD (P l.v in tiff)  v .  'W AH ID-U LLAH  and o th e b s  

(D efen d an ts).*June, 2-
Act No. IV of 1882 (Transfer of Proiieriy .ict), section 82— Mortgage—  

Integrity of mortgage broken up—Parts of the mortgaged property 
purchased bij prior and suhseguent mortgagees—Rigiits of purchasers 
inter se.

Whete the integrity of a mortgage is broken, a luortgag'or T\-]iO o^vns 
a part of the equity of redemption can redeem his own part; but where the 
rights of tlie mortgagor have vested partly in a prior luortgagee and partly in 
a subsequent - mortgagee, as a result of a suit brought, by each of them to 
enforce liis mortgage without impleiuiing tlie other, neit]'ier the former can 
be compelled to redeem the whole nor can be compel the latter to give up his 
interest in the share of the mortgagor wliich Jie has acquired.

T h e  facts of this case are fully stated in the judgment of 
the Court.

Mr. B. E. O ’Conor, Dr. Surendra Nath Sen and M unshi 
Naram Prasad Ashthana, iov tlie a<i:i'pelhint.

IVIaulvi Iqhal Ahmad, for the respondents.
Stuaut and Iianhaiya IjAL, ,TJ. :— Tliis appeal arises out 

of a suit brought by the plaintift’ (appellant) for the redemption 
of a two-thirds share of Katra Grulab Singh situated in Iiash- 
iiiiri Bazar, Agra. T h e  Katra originally belonged to Dhum i 

, Singh f w h o  left three' soiis ̂  Jwala Prasad, Bhawani Shankar 
and Debi Shankar. On the 28th of N o v e m b e r /1877, these 
three brothei'B mortgaged two stables and a house situated in 
Katra Gnlab Singh in favour of Sukhdeo Eai. The mortgage 
was simple. On the 6th of M arch, 1878, the three brothers 
mortgaged the said Katra Gulab Singh with other properties 
with possession in favour of Sheikh Abdullah. On the 30th of 
M ay, 1878, two of them, Bhawani Shankar and Jwala Prasad, 
mortgaged their two-thirds share of Eatra G-iilab Singh in
favour of Durga Prasad. -.___

On the lo th  ot August, 1879, Sukhdeo Rai sued on his

, , . Appeal No. 1143 of :il>20. from a decree of T. Tv. Johnftton
JJiRfnet Judge^ of Agra, dated-tlie ‘22nc{ of Julv, ]02fl, reversing a decree 
of Subordinate J u d ^  of Agra, daled t)ie 3rd of August,iUiSs - . - .



urxAH.

mortgage of the 28tli o f N ovem ber, 1877, impleadirif:?  ̂ 1322
Sheikh Abdullah or Durp;a Prasad, and obtaiDed a decree for 7”— — — - 
sale, m  execution of which the mortgaged property, nam elyj ’ ’ ' v .' 
two stables and a house in Katra Gulab Singh, was sold by 
auction and purchased by Sheikh Abdullah, the subsequent 
usufructuary mortgagee. On the 12th of October, 1879, Durga 
Prasad sued on his mortgage of the 30th of M ay, 1878> without 
impleading any of tlie prior mortgagees and got a decree for 
sale, in execution of w hich he brought to sale the two-thirds 
share of his mortgagors in Katra Gulab Singh and purchased 
it himself.

The present suit h;is been filed by the plaintiff (appellant), 
who is the son of Durga Prasad, for the redemption of the 
usufructuary mortgage of the 6 th of M arch, 1878, in respect of 
that two-thirds share. The defendants are the sons of  Sheikh 
Abdullah. Oi\e of them disclaimed any interest in tiie m ort
gage ; the other defendants pleaded that they had spent a con 
siderable amount in the repairs and improvements of the m ort
gaged property and that a sum o f over a lakh and seventy-six 
thousand was due to them under the mortgage. There were 
other pleas, too, with which this appeal has no concern.

The court of first instance held that the contesting de
fendants had spent Ks. 1,000  in repairs, that they were not 
entitled to claim the (.‘ost of any additions or im provem ents 

m a d e  by them, and that Es. 8,343-5-4 \vere due to them on 
accotiiit of a two-thirds share of Katra Gulab Singh purchased 
by the plaintiff. I t  decreed the claim accordingly for redemp
tion, subject to the payment of the said amount. On appeal 
the lower appellate court allowed to the defendants a right to 
redeem the mortgage of the 30th of M ay, 1878, on the 
paym ent of the amount of the decree obtained on foot o f that 
mortgage by Durga Prasad, within a certain date, and further 
directed that if such payment was not m ade» it shall proceed ' 
to determine upon payment of what amount the plaintiff should 
be allowed to redeem the mortgage held by tiie defendants.
In  effect it recognized the right o f the defendants, who had 
jHltcha^ed two stables and a house in Katra G-ulab Singh in.: 
satisfaction of the mortgage of the 28th of N ovem ber, 1877, to 
redeem the subsequentm ortgage of the 30th of M ay, 1878, in  
preference to the plaintiff who by virtue of his imrchase 
claimed a right to redeem the prior usufructuary mortgage of 
the 0th of M arch, 1878.
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1 9 2 2  N o  question of preference is, however, really at issue.
N o right of redemption was claimed by the defendants in

710 THE INDIAN LAW REPOETS, [V O L . X L IV ,

AmbaPr\sad statement or otherwise asserted in the course
W a h id -  of the trial. The rights of the original mortgagors have been
uiiBAH. defendants have purchased two stables and a

house in Katra Gulab Singh in satisfaction of a prior mortgage 
and they are entitled to retain the same until some person en
titled to redeem com es forward to pay the m oney due on that 
mortgage. The plaintiff holds the rights of a puisne m ort
gagee under the mortgage o f the 30th o f M a y /1878, and has 
purchased the rights of two of the mortgagors in Katra Gulab 
Singh in satisfaction of that mortgage. A  portion of the rights 
of the original mortgagors has thus vested in the defendants 
and another portion in the p la intiff; and the plaintiff cannot 
be allowed to redeem more than what he has purchased on 
payment of a proportionate share of the mortgage m oney, any 
more than the defendants can be allowed to redeem more than 
what they have purchased on payment of a corresponding part 
of the mortgage money.

The claim in the present suit is, however, confined to the 
redemption of the usufructuary mortgage of the 6th o f M arch, 
1878, and the plaintiff is clearly entitled to a decree for the 
redemption o f that mortgage, so far as it relates to the two- 
thirds share of his mortgagors, on paym ent of such propor
tionate amount as may be found due on that m ortgage, includ
ing the cost of any repairs that may have been carried out 
by the mortgagee, and free from  any liability for such im prove
ments as the mort’gagee^ m made, which were not
needed;foi the prqtectioii or pxeSexvation of the mortgaged pro- 

' perty,' ®  proportionate mottgage money payable on account 
o f sncli portion of the mortgaged property as has been pur- 
chased by the defendants in satisfaction o f the prior m ort
gage, should be determined after excluding the prior mortgage 
money, computed as laid down in Matru Lai v. .Durga Kunwar
(1) from the value of the said property, inclusive of any in
terest chargeable after decree.

The leajned coimsel for the defendants ics])ondeuts relies 
on the decision in Yaclalli B eg N, Tvkmam, (2), 
case one of the mortgaged fields had been purchased by a third 
person before the mortgagee had sued to enforce his mortgage. 
In  the present case the rights o f the mortgagors had not passed

(1) (1919) I . L . B., 42 All., S64.
(2) (1920) I .  L. R ,, 48 Calc., 22 .



to any third persons on the dates on  TvhicH the siiits on either
o f the mortgages of Siikbdeo Bai and Diirga Prasad were filed. ------ --------- •
The mortgagors were parties to those suits ; and the only elfect b̂asak 
of not making tlie prior or subsequent mortgagees parties to W ahid . 

them was to leave their rights of sale or redemption unaifected.
The father o f the plaintiff and that of the defendants sub
sequently purchased the rights of the mortgagors in certain 
portions of Ilatra Gulab Singh in satisfaction of their respec
tive m ortgages; and the only manner in which the rights of 
the parties can now be properly safeguarded is by applying 
the principle recognized by section 82 of the Transfer of P ro 
perty A ct (IV  of 1882) and allowing redemption in respect o f 
such rights as have been acquired by each party subsequent to  
the above suits. A  reference has also been made to the case 
of Parasram Singh v. Pandohi (1). In  that case one of the 
parties had sued the mortgagors and obtained a decree for fore
closure without m aking the subsequent mortgagee a party to 
the suit, but no rights in the mortgaged property had been 
acquired by the sul3sequent mortgagee. Section 60 o f the 
Tz'ansfer of Property A ct lays down that where a mortgagee 
has acquired in part the sliare of the mortgagor, a person in
terested in  the remaining portion o f  the mortgaged property 
is entitled to redeem the same on payment of a proportionate 
part of the mortgage m oney. As observed in  DmawaiJi v.
Lachm i Narain (2), Kallmi Khan v. Mar da \i (3) and
M unshi v. Dmdat (4), where the integrity of a mortgage is bro
ken, a mortgagor who owns a part of the equity of redemp
tion can redeem his own p a rt; but where the rights of the 
mortgagors have vested, as in this case, partly in a prior m ort
gagee and partly in a subsequent mortgagee, after a suit had 
been brought by each, of them to enforce his mortgage, neither 
the form er can be com pelled to redeem the whole nor can he 
com pel the latter to give up his interest in the sliai^e o f the 
m ortgagor which hci has acquired. • :

The question of the costs of repairs and improvements 
claimed by the mortgagee does not present any dif&ciilly.
T h e parties agree that the cost of the repairs should be charged 

'^Srtetr"the mortgaged propert_y in connection with w h ich ;sncli 
costs have been incurred. The rnortgagee has no right to 

: (1) (1922) I. L . B ., 44 A ll , 462. :■
(2) (1903) i .  Ij. R ., 25 All., 440. . :

:: (3) (1905) I. L . E ., 28 All.,, 1S5.
(4) (10Oa) I. L . E ., 29 All.:, 2G2.
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ULLAH.

.1922 c la im  a n y  cost o f  th e  im p ro v e m e n ts  m a d e  b y  h im ;  b u t i f  he
has re b u ilt  any fa lle n  p o r tio n  in  ord er  to re ta in  th e  in co m e  

Amba w h ich  w as derivable  fr o m  the sa m e , h e  can  le g it im a te ly  g e t the
co s t  th e re o f an d  ch a rg e  th e  sa m e o n  th e  p ro p e rty  in  c o n n e c t io n  
w ith  w h ich  such  e x p e n s e  w as in cu rred . I n  o th e r  re sp e cts  th e  
m o rtg a g e e  ca n  o n ly  c la im  a r ig h t  to  rem ov e  th e  m a ter ia ls  o f  
a n y  im p ro v e m e n ts  w h ich  ma^^ h a v e  b e e n  m ade b y  h im , u n less 
th e  p o r tio n s  so im p ro v e d  are su ch  as can  be  a llo tte d  to  h im  
w h e n  a p a rtition  takes p la ce , w ith o u t  im p a ir in g  th e  r ig h ts  o f  
th e  p la in tiff. B u t in  n o  ev en t h e can  c la im  th e  co st th e re o f 
fro m  th e persou s w h o  h ave  acq u ired  th e r ig h ts  o f  th e  m o r t 
g a g ors  th ere in .

T h e  appeal is , th e re fo re , a llo w e d  an d  the su it x 'em anded 
to  th e lo w e r  ap pella te  co u rt wath a d irection  to  re a d m it  th e 
ap pea l under its  o r ig in a l n u m b e r  an d  to  d isp ose  o f  it  in  a c c o rd 
an ce  w ith  th e d ire c tio n s  ab ove  g iv e n . T h e  co sts  h e re  an d  
h ith erto  w ill ab id e  th e  resu lt.

Appeal decreed.
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JBefore Mr. Justice-Stuart and Mr. Justice Sulaiman.
EAMMU AND 'oTHEKS (DEFENDANTS) V.  MIISAMMAT PAH IM AN  AND 

1922 OTHERS ( P l a in t i f f s ) .*
June, 2. Procedure Code (1908), section 1 1 — Ees judicata—Fimt Court not

competent to tnj second suit..
In order that the doctrine of res judicata may appJy it is necessary 

that the trial court which passed the earlier dccisioii should ha’ve been com
petent to try the isuit sub sequeufcly bi'oughfe.

Bajah Run Bahadoor Singh v. Mussumut Lachoo Koer (1) and Misir 
Baghobar Dial V .  Rajah Shea Baksh Singh (2) followed.

T h e  fa cts  o f  th is case  su ffic ien tly  appear fr o m  th e  jn d g -  
m e n t  o f  th e  C ou rt. ,

M m ish i Naraivi Prasad A fo r  th e  a p p e lla n ts .
M r . fo r  the resp on d en ts.
S t u a b t  an d  S u la im a n , J J . T h is  ap pea l arises ou t o f  a 

su it fo r  dam ages b rou gh t in  the fo llo w in g  c ir cu m sta n ce s  :—  
T h e  p la in tiffs , w h o  a lleged  th em selves to be  su cce sso rs  in  
in terest o f  a certa in  B a d iu , c la im ed  title  t o  a  h o u se  in  A g ra  
c ity . T h is  house h ad  been  sold to the p red ecessors  in  in te re st 
o f  the defendants in  1884. T h e  p la in tiffs  c o n te s te d  th e  v a lid 
ity  o f  the transfer. A  previous su it h ad  b e e n  b ro u g h t b y  th e  
plaintift's against th e  d efen dan ts to  ob ta in  a n  in ju n c t io n  to

_ * Second Appeal No. 664 of 1921, from a decree of T . K . Johnston, 
District Judge of Agra, datesd the 4th, of 3?ebruaiy, 19‘21, re'versing a decree 
of Govirid Sarup Mathur, OfQciatiug Siibordinate Judge of Affra, dater? 
the 19th of November, 1919.

(1) (1884) L. R., 12 L A., 23.
(2) (1882) L. B., 9 L  A., 197.


