
1922 tiffs haxl a cause of action arising out of a decree whicii was
-------------------passed  b y  th is C ou rt fo r  sp ecific  p e r fo rm a n ce  an d  o u t o f  theNihax Bikge  ̂ , p „  j ,7 , j

co n v e y a n ce  -wmch ro llo w e d  u p o n  th a t d ecree .

S and resu lt, th e re fo re , is th a t w e  affirm  th e  d e c is io n  o f  the
co u rt b e lo w  and d ism iss th is  a p p ea l w ith  costs.

Appeal dismissed.
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Before Mr: Justice Lindsay and Mr. Justice Kanhaiija Lai.
2922 D A I ilP  S IN G H  (P la in t i f f )  v . K H U E S H E D  H U S A IN  (D efendant).^

Jtme, 1. Act {Local) No. IV of 1912 (Court of Wards Act), sections 31, 45—Property of
— — r..... .. disqualified proprietor retained after death of oxcner—Position of successor

as to debts i n c u r r e d  by him.
Where, on the death of a ward, the posaessioa of tlae ward’s pioperty 

is still retaiued by the Court of Wards, the ward’s successor is not disquali
fied from incurring any liability wiiicb might affect the property after ■.the 
debts and liabilities due by the Court of Wards have been discharged.

T h e  fa cts  o f  th is  case su ffic ien tly  ap p ear fr o m  th e  ju d g 
m e n t  o f  th e  C ou rt.

M r. Nihal Chand Vaish, fo r  th e  ap p ellan t.

M£bulvi Iqbal AHntad, for the respondent.
L iINDSay  an d  Ivanhatya  L a l , J J . :— T h is  a p p ea l arises ou t 

o f  a su it b rou gh t b y  th e  p la in tiff (ap p e lla n t) fo r  th e  re co v e ry
o f  m o n e y  due on  a cco u n t o f  c lo th  su pp lied  to  a n d  m o n e y  b o r 
row ed  b y  the d efen d an t. T h e  d e fe n ce , so fa r  as it  is  m a teria l 
fo r  th e  pu rpose o f  th is ap p ea l, w as tha,t the d e fe n d a n t w a s , at 
th e tim e  o f  th e a lleged  tra n sa ction s , a w-ard o f  th e  C ou rt o f  
W a r d s  an d , th ere fore , in co m p e te n t  to  en ter in to  a c o n tr a c t ,  to  
m a k e  h im  p ecu n ia rily  liab le  u n d er  section  37 o f  th e  C ou rt o f  
'W ards'''A ct.

T h e  cou rt o f  first in sta n ce   ̂ d^ the c la im  ; b u t  th e  
lo w e r  appella te  co u rt se t aside th e  decree. T h e  v ie w  ta k en  
b y  the cou rt o f  first in stance w as th at the d e fe n d a n t w a s  a 
w ard  as regards th e  p rop erty  w h ich  h e h ad  in h e r ite d  fr o m  
M u sa m m a t A h m a d i B e g a m , b u t w as n o t a w a rd  as rega rds 
th e  p rop erty  w h ich  he o w n ed  in  h is ow n  r ig h t . T h e  lo w e r  
ap pella te  cou rt, h o w e v e r , h eld  th at he w as a. w ard  w ith  re sp e ct 
to  both  th e  p roperties .

I t  appears that M u sa m m a t A h m a d i B e g a m  w as th e  o w n e r  
o f  certa in  p rop erty , th e  su p erin ten d en ce  o f  w h ich  w a s . taJsaii. 
over b y  th e  C ourt o f  W a rd s  on  th e  22nd  o f  A u g u s t , 19 11 . S h e

" Second Appeal K g. 268: of 1921, from a decree of B . E. iSTeave 
District Judge of Meerut, dated the 22nd of December, 1920, reversing a dec- 

pf P. E. Boy, Subordinn.'te"Judge of Meerut, dated the 15th of May, 1920,



died ill 1913, leaving certain heirs, one of whom was tlie defen- 2922 
dant. The Goiirt of W ards retained the property o f Musammat 
Ahmadi Begam  under its superintendence under section 45, * v. \  
because the debts due by the deceased had not been till then 
discharged. The property was eA^entually released on the 7th 
of June, 1918. The debts, now in. question, had been incurred 
by the defendant between the 24th of September, 1916 and 
tile 30th of Decem ber, 1916. Section 45 of Act l Y  of 1912 
lays down that—

When, a ward dies before tlie liquidation is completed of the debts 
and liabilities with 'U’hich the property is charged, the Court of Wards may 
either release such property or may retain it under its superintendence until 
such debts and liabilities have been discharged.”

It  further declares tliat—
If the Court of Wards retains the supei'intendence, the i)ersou TS’ho 

has succeeded to the proi^erty shall not be competent to transfer or create any 
charge on, or interest in, any part of such property while it remains under 
the superintendence of the Court of Wards, nor shall any debts o r . liabilities, 
previously incurred by any person who has so succeeded, be chargeable on 
such property nntil the debts and liabilities due by the Court of Wards ha've 
been discharged.”

It  does not disc|Lialify such a successor from  incurring any 
liability which might affect the property after those debts and 
liabilities have been discharged.

Section 37 has no application because that section is appli
cable in terms to wards, as defined by section 3. A  ward is a 
disqualified proprietor whose person or property or any part of 
whose property is under the superintendence o f the Court of 
AVards. The disqualification is declared under section 8.
The defendant was never so declared. H e made no applica
tion under section 10. The property inherited by the defen
dant from  Muvsammat Ahmadi Begam  was under the superin
tendence of the Court of W ards; but only for a specific pur
pose, nam ely, for the discharge o f the debts and liabilities 
w hich were due by Musammat Ahmadi B egam  at the time 
when the estate was taken over under its superintendence by 
the Court of W ards. After these debts were discharged and 
the estate was released, any liability incurred by the successors 
o f the lady m ight be enforceable, except in so far as that 
liability creates a charge on the property w hich was under the v 

_j>up_eriiitendence of the Court of 'Wards while such debts and 
liabilities had remained undischarged.

The view taken by either o f  the courts below cannot, 
therefore, be upheld. The defendant was not a ward of the 
Court, so as to disqualify him  from entering into a pecuniai\ 
obligation of a kind not forbidden by section 45, that is ol the
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1922 iiafciire of a simple money debt or liability, not amounting to a
'— -------— charge on any portion of the property which was mider the
D a lii^ S in g h  Qf Court of W ards.

K h u e s e e d  I ji the lower appellate court no other plea was pressed.
W e allow the appeal accordingly and, setting aside the decree 
of the lower appellate court, restore that of the court of first 
instaiice with costs.

Appeal decreed.

7 0 8  THE INDIAN LAW EEPOETS, [v O L . XLIV .

Before Mr. Justice Stuart and Mr. Justice Kanhaiya La!. 
AMBA PEASAD (P l.v in tiff)  v .  'W AH ID-U LLAH  and o th e b s  

(D efen d an ts).*June, 2-
Act No. IV of 1882 (Transfer of Proiieriy .ict), section 82— Mortgage—  

Integrity of mortgage broken up—Parts of the mortgaged property 
purchased bij prior and suhseguent mortgagees—Rigiits of purchasers 
inter se.

Whete the integrity of a mortgage is broken, a luortgag'or T\-]iO o^vns 
a part of the equity of redemption can redeem his own part; but where the 
rights of tlie mortgagor have vested partly in a prior luortgagee and partly in 
a subsequent - mortgagee, as a result of a suit brought, by each of them to 
enforce liis mortgage without impleiuiing tlie other, neit]'ier the former can 
be compelled to redeem the whole nor can be compel the latter to give up his 
interest in the share of the mortgagor wliich Jie has acquired.

T h e  facts of this case are fully stated in the judgment of 
the Court.

Mr. B. E. O ’Conor, Dr. Surendra Nath Sen and M unshi 
Naram Prasad Ashthana, iov tlie a<i:i'pelhint.

IVIaulvi Iqhal Ahmad, for the respondents.
Stuaut and Iianhaiya IjAL, ,TJ. :— Tliis appeal arises out 

of a suit brought by the plaintift’ (appellant) for the redemption 
of a two-thirds share of Katra Grulab Singh situated in Iiash- 
iiiiri Bazar, Agra. T h e  Katra originally belonged to Dhum i 

, Singh f w h o  left three' soiis ̂  Jwala Prasad, Bhawani Shankar 
and Debi Shankar. On the 28th of N o v e m b e r /1877, these 
three brothei'B mortgaged two stables and a house situated in 
Katra Gnlab Singh in favour of Sukhdeo Eai. The mortgage 
was simple. On the 6th of M arch, 1878, the three brothers 
mortgaged the said Katra Gulab Singh with other properties 
with possession in favour of Sheikh Abdullah. On the 30th of 
M ay, 1878, two of them, Bhawani Shankar and Jwala Prasad, 
mortgaged their two-thirds share of Eatra G-iilab Singh in
favour of Durga Prasad. -.___

On the lo th  ot August, 1879, Sukhdeo Rai sued on his

, , . Appeal No. 1143 of :il>20. from a decree of T. Tv. Johnftton
JJiRfnet Judge^ of Agra, dated-tlie ‘22nc{ of Julv, ]02fl, reversing a decree 
of Subordinate J u d ^  of Agra, daled t)ie 3rd of August,iUiSs - . - .


